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ADVERTISEMENT 



TO THE 



PRESENT EDITION. 



oINCE the ori^nal publication of this Work^ Sir 
Samuel Toller has been appointed Advocate General 
at Madras. ^Previously to quitting this country for 
India, he corrected the Work throughout, and made 
considerable additions to it. He also drew up an 
Analysis of the Work, and an Index of the Names 
of Cases cited in it ; and left the whole prepared for 
publication. The Work is now printed from Sir 
Samuel Toller's Papers. The Statutes and principal 
Cases relating to the subject, which have been passed 
and decided since Sir Samuel Toller left this country^ 

are noticed in the Addenda at the end of the Work. 
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ADVERTISEMENT 
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FIRST EDITION. 



tV HATEVER difference of sentiment may exist in 
respect to the policy of the Law of Tithes^ and the 
expedience of establishing that species of provision 
for the clergy ; yet as it constitutes, and has so long 
constituted, an important part of the Laws of Eng- 
land, an attempt to methodise, and to explain it, 
to disentangle its difficulties, and to illustrate its ob- 
scurity, can by no party be regarded with disappro- 
bation. This task it has been the object of the 
following Treatise to perform. Dr. Wooddeson 
having collected a variety of Notes, with a view to 
extend and to prepare them for a publication upon 
the subject, was compelled by an ill state of health 
to relinquish his purpose, before it was much more 
than half accomplished ; and he did me the honour of 
communicating to me his papers, with a request that 
I would revise them, and complete the work. En- 
couraged by the confidence reposed in me by my 
learned friend, I ventured to comply with bis ap- 
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ADVERTISEMENT. 



pUcation^ and beg leave to submit to the Public the 
result of our joint labours^ trusting that the arduous 
nature of the undertaking will be deemed some 
apology for the imperfections which may be disco- 
vered in its execution. 

SAMUEL TOLLER. 
Lincoln's Inn, 
October 15tA, 1808. 
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AN 



ANALYSIS 



OF THE FOLLOWING WORK. 



CHAP. 1. 
HisTOKicAL Imtrodvction. Pag6 1 

Sect. I. 

Op Tithes before their legal establishment. Ift. 

Sect. 2. 

Of the establishment of Tithes on the continent of Earope, in the 
time of Charlemagne, in the year 778, and the fourfold distribation of 
them at that period ; and herein of the perversion of Tithes, by their 
being granted to laymen, and afterwards to spiritual corporations, tha 
former of which was prohibited by the council of Lateran, in the y^ar 
1180; and the latter, by Pope Innocent's Decretal Epistle^ in tha 
year 1300. s 3 

Sect. 3. 
Of Tithes in England. 6 

If Tithes were co-eTal with the planting of Christianity in this island^ 
the payment of them may be referred to times antecedent to the Saxon 
dynas^, A. 
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And on that sapposition, the time of the mission of Angustin the 
monk, from Grregoiy the Great, about the end of the sixth ceatory, was 
Bot the earliest period of their existence. Page 6 

Mission from Pope Hadrian the First, in 786, of l^pites, who pro- 
cared an ordinance de decimis dandU, throughout the whole or the 
greater part of the Saxon heptarchy* ib. 

Tithes ordained by the Anglo-Saxon laws. 7 

Indiyidual churches exclusiyely endowed of tithes, by the laws of 
King Edgar, about the year 970. t6. 

And herein of the probable origin of parishes. 8 

Pope Innocent's above-mentioned Decretal Epistle, in the year 1200, 
enjoining the payment of tithes to the parochial incumbent, the founda- 
tion of the establbhment of tithes in this country. d 

CHAP. II. 

Of Tithes as to whom due^ and their legal nature and 

properties. 12 

Definition of tithes in general. tl^. 

From whom, and to whom, payable. ti^. 

Tithes within parishes, due of common right to the rector. 13 

King entitled to tithes of places extra-parochial. ib. 

Lands, parcel of a parish by prescription, or act of parliament. ib. 
The nature of assarted lands. ib. 

This royal title referable to the king's sustaining a spiritual and tem- 
poral character. 14 
The hing, at common law, capable of prescribing for tithes on the 
same principle. ib. 
In respect of the general right of incumbents, as well de facto as 
de jure. ib. 
Titl^ of rector, ecclesiastical or lay ; and of vicar. 15 
In respect of their successors. ] 6 
Of a portion of tithes, and its incidents. • 17 
Of the alienation of the inheritance in impropriate tithes. 94 
Of leaaes of tithes hy spiritual incumbents, or corporations, or by lay 
impropriators ; and the statutes relative to such leases. ib. 
Of affirming voidable leases. %7 
Of Sequestrations:'^^ 36 
i. To levy a dei»t veoovored by jndgmeiit against inombeot^ iA» 
3. Where the right to the benefice is in contrpv^rsy. . , #• 
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The course of proceeding oti a sequettratiea. P^ige 38 

3. 'Sequeettation, a remedy for dilapidatioa ; and kereiaof thedis- 

tinctioD betwteen impropriatiODS and appropviatioM* 37 

4^ SeqMvtratioD, in cooaequence of the aroidance of a Inaefiee. 39 

5.- in ease of aon-reaidence. ib. 

Statute 43 Geo. 3. c. 84. relative thereto. t^* 

Sequestration only a temporal snspenaion. 40 

CHAP. III. 

Divisions of Tithes^ and matters between Rector and 

Vicar. 41 

Different classes of Tithes : — ib» 

1. Predial, mizt, and personal. #&• 

Nature of predial tithes deriyed immediately from the ground ; 

as com, hay. and^ther fruits of the earth. ib. 

Obligation of setting out tithes applicable to such only as are 

predial. tb* 

Nature of mixt tithes, produced mediately through animals 

deriving their sustenance from the ground. • 42 

Agistment tithe predial and not mixt. ib* 

Nature of personal tithes, arise from the personal labour of 

the parishioners. ' 43 

. More considerable formerly than they are at present* ib. 

Only species of personal tithes now payable are — 44 

1. Mills, and how payable, partake of a predial nature. f&« 

2. Fish, and how payable. 4i 

II. — Division of TUhesy great and smalL 60 

Com and hay, great tithes. ib* 

And wood, generally in the absence of local usage to the contsary. ib» 
Small tithes are all other predial tithes ; comprising eren seeds, which, 
when ripened, would be great tithes. tft. 

Mixt, and personal tithes, are all small tithes. t&. 

Hie- denominations of great and small tidies dctiends lon their in- 
trinsic natnrei not their quantity or mode of cuUivaAipii* 61 

In. — Rectorial and Ficariat. ib» 

Req^eelite lights of leetocs a^d TlcacS) and hereiJi ef endowment and 
.dissolution of TiCKrages^ - i^. 
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Title of Ticars by pre«criptioiu ; . Page 54 
Endowment of Ticaragefl how construed. 66 
Of parochial chapelries, aad perpetual curactei . 68 
Question between rector and ricar, whether tithes are great orssialK 60 
The following adjudged to be small tithes ; to which ficai^, if en- 
dowed with small tithes generally, are entitled :^- t6. 
1. Garden herbs, roots, and fruit. -i^, 
% Hops. t&. 

3. Potatoes. 16. 

4. Turnips. 60 
6. Saffron. ib» 

6. Coleseed. t6. 

7. Teazel. * ib. 

8. Rape-seed. ib. 

9. Woad. * ib. 
Without special endowment or prescription, peas and beans great 

tithes, and belong to rector. ib* 

The true distinction depends on the nature, not the quantity or 

locality, of the articles tithable. 61 

CHAP. IV. 

I%ing8 TUhable of common right, and the manner of 

Tithing them respectively. 62 

Tithes not uniyersally of yearly increase. ib. 

That description inapplicable to mixt and personal tithes. ib. 

Though land hayjng once borne the annual burthen of tithes, shall not 
be charged with tithes in the same year. t^. 

Yet cloyer, having mere frequent increase than once a year, pays 

tithe as often as it is produced. ib. 

So turnips. t^. 

On the other hand ; wood, though not renewed annually, is tithable. 
So saffron. ib. 

Of common right aftermath, without prescription against it, is titheable. 

63 

But for after-pasture, no tithe is due. 64 

Tithe payable for hay and com, or any species of grain' produced 
from orchards, though the fhiU thereof be tithed. ^ ib. 

Vendee of grass, not severed, must pay the tithe. 65 

Such'idso the law in respect of nursery plaats and cdni* ib. 

Vendor liable, if sold after s^yerance. * ib. 
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' III like manner, vendor and vendee thus t^spedtiVeTy liable, in regard 

to wood. Page 65 

' With these exceptions, predial tithes b<M:onie due oiice a year. 

The prinofpal of which are : — ib. 

1. Com and grain. ' ' 66 

These to be fairly set oat pursuant to statute Edw. 6. under pain of 

forfeiting treble the value. t^. 

r By that statute, lawful for the tithe-owner to see them set out, and 

ttifidistnrbedly to take them away. t&, 

A prescription excluding him from seeing them set out, void. ib» 

By the general law, no notice of setting them out necessary. 67 

But such notice may be requisite by virtue of a local custom. ib» 

Such custom supported by slight evidence. ib. 

Where such custom prevails, an hour's notice insufficient. ibm 

Such custom must be pointedly alleged. tb. 

' Late occupier's Interest in the land having expired when he carried the 

com away, no excuse for not setting out the tithes. 68 

Parson has no right to set out the tithes himself, without the owner^s 

consent. 69 

Cora, on no pretence, to be removed till the tithes are set out. td. 
How tithes of wheat set out by special custom. 70 

Ther setting out of tithes, though originally proper, may be construed 

fraudulent by the subsequent conduct of the occupier. 71 

RirBon has convenient time for removing his tithes. ib» 

Consequences of his failing to do so. ti^. 

The general mode of tithiug wheat. 7% 

When parishioner, by particular usage, takes additional trouble in 

that respect beyoud his general duty. 73 

For rakings of corn, no tithes payable, unless fraud. 74 

Each article to be tithed after severance^ when he fair tenth can be 

ascertained, and herein of tithing barley and oats, peas and beans. 75 
Parson to have access to the tithes set out bv the usual way. 77 

In collecting his tithes, to be put to no superfluous trouble 78 

Ih— Hay and the like Artidei. 70 

How tithable of common right. Ift. 

How by custom* ib. 

When tithe of grass set oat, occupier not bound to make it into 

hay. 80 

Parson has a ri^ of wmj, over occupier's grouad to make tithe giMS 

into hay. i&* 
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Has reasonable time to talce his auA titbo^ maiArj ihmt^h^Uue ke 
carries diem away. Pi^80 

Tithe in general due for fodder Of ottttpeiuwtiOB ia 

lien of tithe of haj. 91 

CloTor grass equally tithable. S2 

So it seems is cinqnefoil. ib. 

So cloyer seed. ib* 

Ordinary grass^ cloyer, artificial grass, tares or vetches cut green, 
when giren to cattle used in husbandry, not tithable* 83 

Of tithing rapeseed, ib* 

Fern, ib. 

Heath, 84 

Furze, ib* 

and 

6room« d« 

Special cases of exemption of these articles, as when spent in the 

l^rishioner's house; or, in case of furzes, they are used to make penus for 

his sheep. ib. 

Compensation given by statute, in lien of tithes, of hemp, fiax^ 

and madder. ib* 

/ 

tll^^JgUtmeni tithe. ib. 

due of common right. 85 

demandable against the -occupier of the land, and 
not the owner of the beasts* ib, 

unless they are depastured on a common. ib. 

If occupier, after the corn is cleared, sows the land with turnips, he 
it liable to pay agistment tithe* 86 

Beasts agisted must be barren and unprofitable. ib. 

Winn pasture is eaten by cattle, some profitable, and others barrenid. 
IVhat are deemed profitable cattle. ib. 

Claima of rectors of distinct parishes relative to agistment tithe* 88 
• Beasts enjoyed in husbandry generally exempt. 0^ 

Not so when depastured in one parish, and used in husbandry ia 
' toother. ib. 

Nor where they cease to be so employed* 93 

So milch cowjB, and young, used or reared foi: the plovgh or pdl, axe 
exempt. 96 

So all animals feras naturae, as deer and conies, are exempt. ib» 

^ as it seems saddle horses. 96 

Bat coach horses are liable. #r 
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IniKkMper^ or po^nafltert, liiMeto ikkes. P^age 96 

For herbage eaten for his horses kept for hire, and agisted oa land he 

bceufMS, or where be has common of paatove. 97 

In What manner satisfaction is to be rendered for agistment tithe, ib* 

IV Wood Titkable of common right. 98 

GrosS) or great wood, of the age of % or 40 years, or of greater 

age, by statute 45 Edw. 3. exempt from tithes. 100 

What should be deemed gross wood : 101 

Such trees as are timber by common law ; as oak, ash, and elm. Ob* 

.Sach as are timber by custom of the country ; as beeches and other 

trees. t&. 

Of timber trees so privileged by the statute, no tithes are payable 

either of the bodies, barks, lops, or tops, unless fraud. ib» 

Instances of such exception : ibm 

Such trees having once obtained exemption from tithes, retain it, though 

they become dry and rotten ; or, as they are then called, dotards. 102 

When the loppings are liable. 103 

Not only beeches, but birches, horse-chesnnts, limes, aspen, cherry 

trees, and willows, may be timber trees by custom. 105 

Alders, hazels, hollies, and others, are of so mean account, as nerer 

to have been held within such custom, and of whatever age or size, pay 

tithes. Hf* 

Tithes .payable, of mast and acorns; but acorns must be gathered and 

sold to be tithable. lOtf 

Broom made into bavins, and wood growing in hedges tSthable. ib. 

Tithable quality of wood not to be determined by the subsequent ap« 

plicatioo of it, unless to purposes of ^iculture atad husbandry. 108 

When so applied, it is exempt : ib. 

1. Wood employed to hedge or fence corn, where the parson lias tithe 
of corn, not tithable ; so hop-poles and their barks are exempt. 109 

So oziers cut to make hurdles for sheep. - ' t6« 

So wood for the maintenance of the plough or pait, or tsed tk mak- 

ing or repairing implements of husbandry. - ^ ' ib* 

2. firewood, cut and consumed in a dwelling-hottsein the samepirish^ 
Is exempt. 110 

3. So is wood cut and burnt in making bricks used' in the repito or 
enlargement of parishioner*8 mansion, within the parish, for his neces- 
sary habitation. 1T2 

Bat such exemption does not extend to buildings for pleasufe. ib. 
Tithe of wood predial, and must be set out pursuant to the statute. 

* IIS 
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In wkftt nttimer wt oirt. Page 113 

QttMioa in regard to tifhes, as lMitw«en Tettdor and Tmdee of wbod. 

ib. 

» 

y.—Hops. 114 

The addfation of hops comparatlTelj modein. ib. 

Of the predial kind, 1X5 

Mode of setting ont tithes of hops. afr. 

VI. — Roois^ Seedsy FruUs^ Garden Stuffy and variom produ^ of 

the earth. 118 

Mode of tithing them. ib. 

And herein of hot-house plants ; as pine-apples, grapes, and other 
exotics. 1^ 

VIL— JETon^, and Wax of Beesy of the Class of Predial TUhes. 125 

Bees themseWes not tithable, because fere naturae. ib. 

Honey and wax how tithed. ib. 



Next as to mixt tithes : and thej are — 126 

yilh— Milk due of Common right. ib. 

The mode of tithing milk. ib. 

Prescriptions in regard thereto? 137 

lX.—fVool. 135 

Tithe of wool due of common right when it is clipped. ib* 

prescriptions relative thereto. ib» 

due, though the sheep die, or they are killed for domestic con- 

sumptioo. 137 

Wool of lambs tithable, though tithe were paid of lambs in their wool 

only two months before it being a new increase. ib. 

. Where sheep in one flock, or under one shepherd, every owner shall 

pay tithe of his individual sheep separately. ib. 

Tithe of wool and lambs payable where the sheep are shorn, or the 

Iambs fall, unless fraud. 138 

. 'Parson has a right to inspect the tithing of wool. 140 

Tithing wool by weight the fairer mode. ib. 

X»-r-*F9unf Jnmals ; namelgfyLambsy Cahesy Kidsy Colis, andPigSr 141 

Tithed when weanable, unless custom confine the payment to a eer- 

4iiiKti»e or age. . ib. 

'■' Prescriptions in regard to titliing young apimalt. 144 
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XI. — The y(nmg of Poultry und^^me RtmU. Page 145 

Heas, geese, and ducks, safaject ta the payment ^f tithes^ eitker by the 

tenth of their young, or of their eggs, not of both ; but whether out of 

the young or the eggs, depends on .custom. £&. 

Swans and torkies, as tame fowls, are tithabte. ib* 

' But pheasants and partridges, as being fere naturae, are not tithable ; 

sot even if kept for breeding in any enclosed spot, and with their wings 

dipt. • 146 

Xn.-^Egg9 being the la$t spedei of mixt Tithes^ how TUhMe. ib. 

Customs in regard to eggs. ib. 

In the last place, as to personal tithes, they consist, as aboye-men- 
tioned, of mills and fish, the tithes of which are a tenth part of the 
clear profits. 147 

CHAP. V, 
Things Tithahle by Special Custom. 148 

Custom, definition of ib* 

how distinguished from prescription. ib» 

Difference- to the rector in point of presumption, where things are 

tithable of common right, and where things are tithable by custom only. 

ib. 

Nature of eyidence to support a custom ; books and other documents* 

Tradition. ib. 

Things tithable only by custom, are : 150 

1. Houses for habitation, and how. ib* 

% Things of the substance of the earth, as quarries of stone, turf, 

tin, lead, brick, tile, lime, marie, coals, chalk, pot-earth, 

and the like. 152 

S. Animals ferae natursB, as deer, rabbits. ib. 

CHAP. VI. 

' Ihings not Tithable. 155 

Hounds kept for pleasure not tithable, collections of foreign birds 
and beasts, kept for amusement, independently of the wild nature of 
most of them, not tithable. ib. 

* ^ With this exception, things not tithaUe by the general kW| are ezMopt 
for the benefit of hnsbaadry. ib. 
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As aft^r-puture agiBtment for bmaU of tiie plough) wood vaed for 
plougb-bote. Page 160 

Head-lands, or as they are sometimas styled merei, balks, and bntts 
in com fields, large enoagh only for turning the flough. i& 

Barren heath, or waste ground, by statute Edward 6. for the term of 
sefon years after the same shall be caltlTated. t'^. 

What cases are comprehended within that statute, and its general 
oj^ration. Ifl7 

CHAP. VII. 

Exemptions general. 164 

Such exemption depends not on any intrinsic quality of the articles, 
but on a collateral foundation. id. 

May be either general in its nature, called a prescription de non de- 
cimando, or of partial extent, and a substitution for tithe in kind, 
styled a modus decimandi, comprehending moduses and compositions, ib. 

Mere non-payment of tithes, though from time immemorial, no dis- 
charge against an ecclesiastical rector, or as it seems against a lay- 
impropriator* ib.' 

Grenerally speaking, prescriptions de non decimando are iUega!, ex- 
cept in cases falling within the principle that ecclesta decimas non solrit 
ecclesiae, and therefore, 1. The king being persona mixta, is capable of 
prescribing in non decimando* ]10B 

% All ecclesiastical persons, as bishops, deans, prebendaries, parson, 
and vicars. And so a county or hundred may prescribe in non deci- 
mando in respect to articles. 169 
' S. There may be a prescription in non decimando, in respect to estates 
which formerly belonged to religious houses. 171 

Exemption by Pope Pascal II. of all religious orders from the pay- 
ment of tithes, in respect of lands in their possession, or dum propriis 
manibns excole. 172 

Such exemption restrained by Pope Hadrian IV. to the three religious 
orders of Qstercians, Templars, and Hospitallers, called the priyileged 
orders, being thus discharged from tithes ratione ordinis. li^ 

Attempt by Pope Innocent II. but in Tain, to extend audi exemption 
to the order .of Christ. tb^ 

B^t spiritual persons or corporations, capable of being wholly dis* . 
d^irged from tithes by other means, as by real composition, by the Pope's 
bull of ^HBmptionj recognized by the law of Eiig|iand) or by prescriptk>n. 

179 
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l&ceiBfitioiis of reUgions hoases from tiAes, rationeordiiiiS) retlNaiied 
by the Gotmcil of Lateran in the year 1^15, to those lands of which 
they were in possessioa before that Conncii. Page^ 179 

Cistercians evaded snch last-mentioned restrictioB)^ till proTOiited by 
statute 2 Hen. 4. i ib. 

The lands of abbeys, or religious bodies, dissolyed by statute 17 Hen. 8» 
lost their exen^ons from tithes. 174 

The exemptions of the lands of abbeys and religious houses disftoWed 
by statute 31 Hen. 8. preserved by tlie special provision of that Act. 
Such provision hath been held to extend to the Order of St. John of Je- 
rusalem, dissolved by statute 32 Hen. 8. ib» 
Hence resulted a new species of discharge from the unity of the pos- 
session of the parsonage and land tithable in the same person. 175 
Incidents requisite to make such union thus effectual. tb. 
Lands of religions houses, privileged ratione ordinis, having been ex- 
empt from tithes, only dum propriis manibus excolebantnr, a party 
claiming such exemption must shew he is in the occupation and manu- 
ranee of such lands. 178 
But this exemption so narrowed only where the religious houses were 
privileged ratione ordinis. 177 
If discharged by other means, the privilege of exemption not restricted 
to lands in their actual occupation. t&. 
No objection to such general exemption, that the lands were in the 
occupation of a lessee under a lease by the abbey, subsisting at its 
dissolution. 178 
But where an abbot being discharged of tithe,, quamdiu in manibus 
propriis, in the reign of £dw. 4. made a gift in tail, and the abbey was 
dissolved by statute 31 Hen. 8. Held, that the donee of the issue should 
not be discharged. 179 
Not requisite to such discharge, that the owner of lands, formerly 
part of the possessions of a greater abbeys should hold them in fee 
simple, or even have an estate of inheritance in them. ib* 
Where lands were clearly discharged from tithes in the hands of a 
prior, and the priory vested in the king by statute 31 Hen. 8*| the con- 
stant payment of such tithes ever since the passing of that act| shall npt 
make the lands chargeable. 181 
Nor shall such exemption be discharged by sueh jjeneral words ii| aA 
Act of Parliament. ' ib. 
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CHAP. VIII. 

Exemptions Partial. Page 183 

Moduses and compositions. t&. 
Modus a composition for tithes, which has existed from time imme- 
morial. tb» 
Various species of moduses. it, 
Parocliial modus. 1 84 
Farm modus. ib, 
' Modus must be, 1st. fixed and invariable. ib, 
% In its origin must have been beneficial to the parson. 197 

3. It must be different from the article compounded for. 198 

4. A modus for one species of tithes no discharge for the payment of 
any other species. ^00 

5. Must be as durable as the tithes discharged by it. Wl 
Lastly. It must not be rank. 30^ 
These several incidents and properties illustrated, and herein of the 

manner of litigating moduses. 207 

A modus not to be overturned on trivial grounds. 212 

How a.modus may be discharged, and tithes become payable in kind. 215 

A real composition, an agreement made between the owners of land 

and the parson and vicar, with the consent of the patron and ordinary 

that such lands shall be exempt from tithes in consideration of some land, 

or real recompence allotted to the parson in satisfaction of them. 219 

The consent of the patron and ordinary necessary to give it validity. 

220 

Statute 13 Elizabeth, prohibits all parsons and vicars from conveying 

the estates of their churches other than for three lives, or 21 years; 

and therefore no real composition made since that statute, good for any 

longer tana, thoi^h made by consent of patron and ordinary. ib. 

Distinction between a modus and composition real. The former must 

ha;re immemorially existed ; the latter must have commenced within time 

of memory, and its commencement should be shewn. 221 

An ap^ment by the paison, patron, and ordinary, though confirmed 

by decree in equity, since stat. 13 Eliz. confined only the parties to the 

same. 222 

Other species of oompoaition tiuui cempositioii real, and what* 224 

The cdaposituHi mnst be certdn. 225 

F^l agreement for a composition good. ib. 
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Successor may confirm a composition made by hispredecesi^^ Poge 296 
How payment of composition may be enforced. ib* 

Notice of determining a composition. %7 

Such notice may be objected to by defendant ; he may insist on the 
composition as a modus. 228 



CHAP. IX. 

Of Tithes in London. 229 

Before the dissolution of monasteries, the maintenance of the secular 
clergy appears to have arisen principally from voluntary oblations and 
personal tithes. ib. 

At the Reformation the proTision for the parochial clergy of London 
was adjusted by the order of the Lords of the Council, promulgated by 
proclamation, and afterwards established by stat. 27 Hen. 8. c. 27. fb^ 

The effect thereof. 230 

ProTisions of stat. 22 and 23 Car. 2. passed in consequence of the 
fire of London. 232 

Decisions on the construction of the above-mentioned order and sta- 
tute 37 Hen. 8. 233 

Statute 37 Hen. 8. extends both to lay impropriators and spiritual 
persons. 246 

Statute 22 and 23 Car. 2. extends to preaching ministers only. 247 



CHAP. X. 



Remedies 



I. — Of the Jurisdiction of the Spiritual Courts relative to Tithes. ti&. 
When the controversy arises between spiritual persons, and 
when between a spiritual person and a layman. 4b. 

How that jurisdiction is aided by statutes 27 Hen. 8. and 32 
Hen. 8. and stat. 2 and 3 Edw. 6. 263 

IL — Of the Jurisdiction of the Temporal Courts in regard to TltlieB.W4 
First, Of the Courts of Common Law. ib. 

1. Of prohibitions. id. 

% In respect to actions maiatainable in die Covrta of Com- 
mon Law, by virtue of stat. 92 Hen. 8. and 2 and 3 
Edw. 6. 3J8 
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Secondly, Of Covrts of Equity, the Court of Chancery, and 
Conrt of Bidieqner. Ptige Wi 

IL— The natova of the c f i deaca addnced fn soils and actions relatiTe 
to itibes and herein of terriers. 367 

lY. — In respect to costs of snits for tithes, and heiein of tender of 
what is doe for tidies. ns 

V. — Of enforcing the payment of tithes by sommary process, by virtue 
of statutes 7 and 8 Wm. 3. c. 6. and sUtntes 7 and 8 Wm. 3. c 34. 
made perpetual by stat. 1 Goo. 1. stat. 2. c 6. S86 

Lastlyi — In what manner tithes are recovered in the city of London. 

Remedies for the same not restricted to such as are afbrded by ti^ 
statute Hen. 8. &• 

The particular jurisdiction created by that statute has not dep ri fed 
Courts of Equity of their ancient jurisdiction. A^ 

Construction of the above-mentioned statute 22 and 23 Car. % in 
Ti^^ard to assessments for tiie clergy of Lsndon. 292 

APPENDIX. 
No. 1. 

CafalogM of the gickter monasteries dtssolred bj ttit. Si Hen. 8. 99$ 

JVb.2. 
City livinp and their valae. 304. 
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Page 56, 57. — In an action by the executors of the late 
George Earl of Dartmouth, upon the statute S and 3 Edw. 6. 
for wt setting out the tithes of haj of a parcel of land^ called 
the Four-day's-work-close, in the parish of Batley, in the county 
of York ; at the trial before Thomson, B. at York, the plaintiffii 
made title to the tithes in question, under the Marquis of Halifiiz^ 
to whom the same had been conveyed by an indenture of the 21st 
of October, 1676 ; and they produced copies of a bill and answer 
in a cause in the Court of Exchequer, tending to shew that the 
tithes belonged to the Earl of Dartmouth ; and also gave parol 
evidence of the receipt of the tithes, or payments in lieu there<^ 
as iar back as living memory could trace. The defendant gave 
counter evidence of title, the tendency of which was to shew 
that the right of the tithes was in the vicar of Batley, under an 
endowment of the vicarage, with the tithes of hay of the whole 
parish, in 1253, by Walter Gray, Archbishop of York, in the 
S7th year of his pontificate ; and that the same appeared to have 
remained annexed to the vicarage after the dissolution of the 
monastery of St. Oswald de Rostell, by an ecclesiastical survey 
in the 26th H. 8« (1535), and by ministers' accounts in the 33 
and 34 H. 8. The parish of Batley consisted of three town- 
ships, Batley, Mbrley, and Churwell ; and there were three 
terriers proved by the defendant, of the dates of 1727, 1743, and 
1748, each entitled ^' a true and perfect terrier of glebe and 
other possessions belonging to the church of Batley, '&c/* 
mentioning ^^ the great tithes of Scolecroft, in the township of 
Morley," and also '^ Fineden composition*money for tithe-hay." 
But there was no evidence of the vicar having ever in lact taken 
the tithe of hay, or aiqr composition for it. It was answered^ 

2 
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thi^ w lUl eyidl^iico. r^|ed to ..a period be%e the restvaiiihig > 
statutes of the Jdth Eliz. c. 10. and ISth Eliz. c« 20. andas.-tiiere : 
was no evidence that since those statutes the tithes of haj in this 
place hod belonged to^ or been enjoyed by, the vioar, it was opea 
to the jury to presume, that beibre the restratning statvtaa die * 
▼icar, with the consent of the patron and ordinary, bad cMveyttd 
away the tithes, in exchange for a yalual^le conaidafa/tieA^ to «oi»e 1 
other n^nastery, the property of which, afterwards on iit8>disa»- . 
lution, went to the Crown, from which it .passed into tba hands: of ? 
the granteeof this rectory, and thia question went io tbis jary^ who- ^ 
found a Terdict for the plaintifis. The Court of Kipg^ Bench 
l>eing. moved for a new trial upon the merits of the title, and upon 
another ground^ not material to be noticed here, the C^Mrtiter 
fused the application ; and per Lord EUenborougb, C. J. ^^ I am 
inclined to think, that in 1253 the tithe of hay was in the vicafi 
under this endowment of the Archbishop of York, with the con-' 
sent of the prior and hi6 convent ; but assuming, that under die 
endowment, the vicar was once well entitled to the tithe of hay^ 
co-extensive with the limits of his parish, he might, before the 
restraining statutes, have granted it to another eeclefliastical 
person^ with the consent of the patron and ordinary < there would 
then have been a portion of tithes dissevered from the vicarage, 
and there was evidence that it was so dissevered, from the con- 
veyance of the tithe in 1676 to Lord Halifiix, which after this 
disseyerauce, but prior to the restraining statutes, might haye 
got into lay hands. We therefore want to pray in aid only this 
supposition as to these portion? of tithe which appear to have 
been enjoyed, dissevered- fron^ the vicarage ; that they were so : 
dissevered, and in &vour of modern enjoyment, which is the best , 
interpreter of right^ where documentary evidence does not exist| • • 
we will, in conformity with Lord Kenyon, who said, that he would * 
presume two hundred deeds, if necessary, presume here that a dis* , 
severance took place. The actual perception of tithe hay, either 
in kind, or by composition, never appeared to be in the vicar from 
the time of the first emdowment, but a perception of 1^. M. an? 
nually, fer a considerable time, under a general composition with 
the rector, which though not so strong as if the rector had 
taken it in kind, will virtually include it, nothing appearing to 
the contrary. Therefore, there was not only evidence to be left - 
in the balance to ,the juryj^ but that evidence prepoud^itted ia ^ 
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Bift 09^ 70.*-«Iii an action in the Conti of Common Pleas, 
fcr^iotMttiilf #at^ke tillies^f wbeilt among^ otHer things; per 
emtmmj'^itm tilio aMt be 00 set ovt, and the 'nine parls 1^ so 
long^ Aal Hie ipenon may have an opportunity of jifd(png by 4ie 
Tie«r'«A0«her thetidieia ftirly set out or not. HallfwiU v: 
Ti9Lffmy »TaitBt. 66. In Aiscaae, the defendant Snt rtepef 
•f dbeafiMl one land, and as the reapers eame back again to beptt 
thif next, liiay severed Hie tenth sheaf, and threw it into the for- 
ro4V, and put up the other nine into shocks or stocks. SemMe, 
that this was not a due mode of setting out the tithes. 

Page 70, 71. '-^At the trial of an action on the case, for hot 
taking; on^ythe tithes of com alleg^ed tol>e duly and properly set 
out, be^fore Oraham J. at Lancaster, it appeared that the plaintiff 
had crops of wheat and oats in 1809^ and the wheat and part 
of the oats being ripe fbr cutting on the 21st of August, the plain- 
tiii^ on 'that day, sent notice to the defendant, who lived a mile 
and a half off*, that he should begin to reap on the S4th, or as 
soonatfter as the weather woul^ permit; and, in fiict, he began on 
the 91th, and conthined reaping till the whole was finished in 
about a fortnight. The wheat when cut was first bonnd up* in 
sheaves, which were immedilitely set up in riders, each rider con- 
sisting of ten sheaves^ four of which were set up on their ends 
against four oAers, and two more were placed roof-wise on Ihe 
lop of the rest, by way of protecting the whole against the 
weaOmr. Part of the wheat was fit ibr housing on the I^fh of 
September, and the defendant not having sent any person to see 
the riders set up, nor the tithe set out, the plaintiff sent his ser* 
vant tm that day to set out the tithes, and he took one sheaf firoid 
cadh rider, and set np every two sheaves so taken, one against 
the otiKT ; and if there were an odd tenth sheaf at flie end of the 
row he pat three togetter. He tidied the sheaves, as he swore^ 
finrly and impartiaUy, taking one promiscuously out of each 
rider without damage, and taUng at every tenth riieaf one from 
the two -ti ppe mi o i t or fhatehfaig sheaves. After thus separating 
Hie tidbe^^heaves, the MM of the tfHieat was carried away to be 
konaad is about t#o hoars Mflerwards. The like was done by Od 



■abiavea were thus feparatedi ibt femaiiider vm cnmedroff ki^luif 
an l)Ottr» The Ae^dant lybytctJBg^ to tins aiode erf ^tidnng:, never 
toakithe4itkee ^1199 ; and tin* f rioc^Nll qufelaeaMMfeai te tnel 
was, whether tbw were a legal mode of tettng out ike f itbehr • 
that is, whether the tithing ought (o have been when the eem 
liM.hettndJiishoifes, and hefeae thoweheaiMa'weildMt'iUp ia 
rvieraf ot HhetiMv ia the aortherti eoaaftie^ffrher^il Ina WgU 
Aal the waaAer was more ealchiag and uncertain Aaa in the 
wddle aad «>Qthern paato at the Uagdom^ th^ farmer nfight 
UmttUj t>a( Uio iheesvea iDfte videraiaimadiBlriif , -wiAaut^gdiiMg 
^|M«iee etf; of waitii^^lbr the tiihiag an that atage^iyf 4hepfoMn, 
and afterwardfi draw out the tenth iheai^ in the nuuHMt ifi*ie«di)n 
this case, without first tafcipg the rider down aUogetheti Upon 
thi^ ^l^i the learned Judge was of 4>pinita,' that fids ^afrnet^a 
Isgal mode of tithing com at cemfaon law^ and the plahltiff wae 
BOMuited. The Court of Kill's Bench refimsd to set aiUe Ibo 
aoosuity and per Lotd EUeaboreiigb^ C J« ia giving jn d guniMl , 
^i I have no douht that the mode of setting out thotiOe adopt«« 
ia this ease was wrong $ earn must be tiAod ia the first eomeni- 
ent state in which the tithe, can be eoUeeted after the'Cbm ie.euc, 
which is in diei^ves ; and if the fiitmer adopt any meda of tkbiilg 
which exdudes or abvidges the dim meaaaaf the pasegofstcom^ 
paving the tenth sheaf with the athpr nine, it is bhd« Nma^^wben 
the sheawswa heaped, together ia the rider^ endf pavt^if^aBeh 
sheaf ew be seetty aad the light is excluded is. a* entabi degfte 
fimm the gre^r part of the heqp^ soastoafandgetheiaeaaa^ 
umkiQg ihe.compariaan propevfy. . Thea^ bowdver '•seM tka lero 
4»vedng.d)eaTea may be tA paetect- the Kst, aad hoarever fttief<e 
cottuenieattet use of them nay be ta the ihrvmr^ lirlmt ri^ 
ta imake anch a coaren ienca of the sheaTes^ one ef^diith>lm nay set 
out.^tha pimson i There must «t the* time of tithiag/ hs^ aidae 
sepain^onafChe teath sheaf, fsom the restf wathadua op pa r 
luaitir ta the pstfaa of ^ompaipmg/k with theother swne ihaan ss t 
butoithis Jb waadepti«ed b]ptha itiods oftithiiig^ada^la^UntUs 
oase, aiid. theraCore it is yiciaafi tit its piineipia/? Aad>per 
Baplegr Ji ''Itisesidthat thepsaeticaof shadUne^itbe:«hohs;tB 
Sut tha conteaie^eft and benefit of tto^Jkilhe roHmsr^ ifipesialiyia 
the noiitb^ where the aor» JB amif jaapased ho man. ttasauml^ 
: jMfreM% ba decided: % aiiy eiiaaHenrtwH ofee oiiyia i iaiiw ^ ^4# 



hMj gine im tea eoMan to wtnrattt tte'^pfMti»} ^bolvlietfe 
Aene sKoblei^iOiMtoai^ tber vmfo^^lMbing^ttiMt be acvoidi^ 
to tt» KMiMm kir.^ Smlltfk)Ml «. Joidfli^ IS Bnt, T. fi. 

.. XtB^79f^The oommon lavr iiiode of tMiiiig cdm. is in Hba 

Amfmid not hi tht^shttck. Halliwell v. Trappes, 9 Taunt. 55. 

• I • • • / . 

\ Bs^BTSi^Iii an ndM m; Ae stat 2 ud f^EdiS. tfioT hoi 

^fl»Mi»g oiAilie tittm of Inrk^, the cMe win tiia t^T)ie tfAerla 

. qwMl iott' ardte «ttt #f a ieU ef twentj-foiur. aam of iafky^ 

;tlig%e4b|arlkief wbkk im» in the parish of HMdham, «f nUeh 

:thf! plaialiff wai^ rector, oni the dtber iburtfa wat in the adtjotaing 

pariak af Umptfahaw. On a Tuesday in August tha whole arap 

eC barlajr was eut defwn, aad iay in the swarOi ; .and kk the 

4»?attMig of that day, about half of that part of it which was m 

Ao pHaanttiTs parish was rollad and tithed in tho'custoaiafy 

stooMP^ ready for carrying. RoUkig is, where tlie labonreit go 

dong the (feld and ndie the hariey transaersely fimn the sWarth 

intO' codka or rolls, asfhr as the rake can reach ; and this the 

CdWt have held to be a legal mode of tithing^ Then the de« 

IradaaAy after rolling and iithing the better half of that whibh was 

in ' needham, left t^ and proceeded to roll and ttflie about 

^an dqnal proportion of Ihat which w^s- in liimpenfaaw, and did 

m% i«Btnair>the aallii^ and tkfaiilg of the temainder la JUmbani 

ttt the mHirsday ; but on the intenrening Wednesdscy, atnait 

n s e n^ he-vsarried off his nine ports of Aat pertion- whicb ww 

fvHed and titled in Beedbam^ hefoie the rsnnaimng part of the 

4iiiarth waa roUed;and tiAid. AU^the wknaasss i^^ Hmt the 

. bfwief stin tithed in 4he iUnsst sftanner.^ The deAndaaK haft off 

>nrfKngai|d-iithiag the rest, and began toi carr]^ ndipfe Waa^'rolled 

.^Hd titfied, because it was doubtihl ireiithar. The jnryteiiMig 

ANuta wrdiet for the defendvai, tbeCouvt tfofbawl ^mH itiasida 

dad^giani^ aew trials Andpaa Lord iBtenboKNigh, C: Jr in tha 

« «outoa*of theavgnaMnt upanthr motisaforWnaw^trial^ ^ if tha 

ewHife^-nodjHrtlh^g be donoAiirfy, aad in> thoordtttar^ iomaoof 

. luifhhttdsi^ Slid M( MndnlaB% ar aa{hM 

iafcmwliahJiiadta tfe^ft^ser^sntoAff mads of doing it r^ And 

Osftor tfao mgnaMit waa wm, ^ The Jury hudllio wW^ of fbt 

c2 
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evidenee 'ftublaitted Co tbem, and tbey w^e satisfi^ H^^fbe 
titliiDg was done as. fairly as ike 6tate of the nwatber adiaUledr ' 
And per Grose^ J. who tried tkecause, ^^ I toU tbe Jury tbat4)i^ 
titUog of the field was not to be done piecemeal n|loeo^88ari)y9 
but when began should be continued fidrly, accordiiig' ta the at^te 
of the weather : and they found that it was so done/' J#ath«^ 
clerk, r. LeTinson. 12 East^ T. R. 239* 



Page 77, 78. — ^^ The general rule is confined to tipecloqew 
which the tithes arise* It does not firilow that tbe«.Kectpr ,is 
entitled to go orer any other lands of the firnner which lare ase4 
by him as a road. The parson caanat maintain this poiot, thj^t 
whatever road the fiirmer uses for his own oonTeai^Me and p^ 
eupation of his fimn, though not the nmial road firom thejdose a^ 
qaestion, the parson may use also/' Per Sir James Mansr 
field, C. J. in the case of Cobb, derk^ v. Sdby> fl Bee. >s]^ PnU«. 
N. R. 466 ; and per Chambre, J. in the same case^ ^^ a.fiumer 
often uses wi^s in a variety of directions, leading to tU^ pablic 
road. If the parson is entitled to any of them it may <masj|9|i 
groat inconvenience. I think that the rule goes no further than 
this, that the tithe-owner is entitled to make use of the so^d oir- 
dinarily used, for the ordinary occupation of the clos^ in which 
tbe tithe is taken." 

Page 80. — ^Upon the trial of an action on tbe statute 2 ,w4 
3 Edward 6. for not setting out the tithes of hay, amongst otl^ 
things, at the York Spring Assises 1809, before liawreuce Jf 
The evidence as to the hay was, that on the same day on . which 
it was cut the owner tedded it abroad, and on collecting it tcgf- 
ther again, into what were in that country called laprcocks,. fit 
foot-«ocks, he set out every tenth cock. It was admitted ibffS, 
the grass in that state was not fit to put into a stack; it iviss 
aeither hay nor grass ; and when llie Defendant's hay was agayi 
qpread out, ihete .was not roqm .for tbe Plaintiff to. fspn»ii 
out his tithe, to dry, without treading on the Defondaiit'f h^^ 
as much space, liawever, was left far q[>reading out the tiths #^ 
tbe ground that tiie tithe hadLgrown upoiu Lawrence J. w^ Af 
q^nion that ihe tithe ^ the hay was pn^wrly^<Hit; wd ibe 

Court of Ck)mmmiPkaft.conficaaHadjh%qH>>^ il^^Jmdl) Clodft 
v.TrappeS; 2 Taunt. ^5. i 



^Pii^e Ids.— Inan action ontiiestatuto2aiid3^Edward6. c. 13. 
for fi<yt' setting out tithes of barley and Ofits, the question ^?as, 
wliether the land on which the barley and oats grew was exeuiptetl 
flrom the payment of tithes for seven years under the proviso in 
section 5 of the act. It was proved at the trial that the land was 
jMift'Of h new Jnclosure from the common allotted to the Defend- 
ant. It was part of the forest, and had whins and brackens grow- 
ing upon it, and a small portion of ling. Early in the summer 
of 1811 the Defendant ploughed and limed it, and harrowed it 
three timies, and again in the following spring ploughed it twice 
and barrewed it six times, and sowed part of it with barley and 
^Mrrt whh'oats. it was a middling crop the first year. There 
wad Airther evidence as to the nature of the land. The learned 
Judge who tried the cause, stated to the Jury upon the trial, as 
the result which he had drawn from the cases, that to render 
land for which the exemption is claimed tithable within the seveA 
years, it must, at its first conversion and improvement into arable 
land, be in its own nature so ' fertile as to produce of itself with* 
out tillage a crop which should yield a profit to the occupier bO' 
yond ike expense of ploughing^ sowing j and reaping : if it would 
do that it was liable to tithe for the first seven years, otherwisie 
not. That if the jury (laying out of their calculation the expence 
of inclosing and clearing the land in question of brackens and 
whins) thought the land, after being cleared so as to be ploughed 
was in its own nature so fertile, that if it had been then ploughed 
and sown it would of itself, without liming^ mannring, or tillage^ 
have produced a crop worth more than the expence of ploughing^ 
sowing, and reaping, then in his opinion it was not exempt^ mid 
their verdict should be for the Plaintififa ; but if they thoii^t it 
would hot have produced such a crop without liming, mannring^ 
Or tiHage, then it was exempt, and their verdict ought ta be for 
tht; Defendant. The Jury found a verdict for the DefendaaCL 
The^ Court of King's Bench being applied to for « new trialoa 
the ground of a misdirection ; the Court was of opinion^ that nek 
tier thewords of the statute nor the comment upon it, nor a -view 
W Ae adjudged cases, would warrant such m nde of law aa w» 
*^ntetidbd for ; that the proper inquiry was, ^rhether tbi» laod wsdi 
^ such a^ natnre a&to' veqiure extnibrAnary expenecf, either im 
^nantlre or labour, to bi^ It into a proper state of 



AiyDENtri. 

and the attentioil pf the Jury not havic(g been flireeted lb ' tmt 
point, the Court granted a new trial. Warwick and another ^. 
Collina, 2 Maide and Selw. 349. 

Page I89.-^To a bill by the impropriate Rector ofFondenhail in 
Norfolk Sot tithes, the occupiers by their answer as to f:iart of tt» 
lands occupied by them, called Woodland, denied Ihe title of the 
Plaintiff as such impropriator to tithes, or any satisfhction in lien of 
them, alk^ing thai no tithes had been paid for those lands, wttkin 
the .memory of any person, and that the owner of the landa 
ebiraed to be, and was entitled to the tithes thereof^ and inrfst- 
ing that before the soit could be supported the Plajntiff ought t^ 
jB TO cced to establish his title at law to the tithes. As to the other 
lauds, thejr set up an agreement for a composition. The owner 
td the lands, called Woodland, slated, that the rectory of Fun- 
denhaU came to King Henry 8. upon the dissolution of the nun- 
nery of Flexion, who in 1536 granted it to Richard Stephens and 
Cceorge Buck, aud that it had ever since continued in lay ftanda 
as a lay foe, and no instance could be shewn of the tithes upon 
the said lands having been rendered or taken, or any satis&ctioD 
for them made to the rector or his lessees, but the same had 
loflsger than any living evidence could reach been retained by 
Ifae oocapiers of the said lands for the time being, who had ne- 
"vertbeless usually rendered to the rector, or his lessees, the tithe& 
ipf the other lapds, or made him a satisfaction (or the same : he 
iqaisted that, under such circumstances it must be presumed that 
llifS.WM seised of the said tithes, and that the title to such tithes 
WW 9^ fMfe qnestioii at law, and the Plaintiff ought to proceed t6 
fistahUsh his tiUe at law before be was entitled to file any bill in 
jpfB^pfict. thereat Lord EUdon C. stated the doctrine to be, tfiat 
vken the Defoadant l^as nothing to shew but a mere retainer of 
Ihe tithes, not an actual grant, or pernancy, or that he has in his 
tide deeds treated the tithes as belonging to him, the mere re- 
iBiner will not raise a presumptton against either a spiritual, or 
m lay rector, or be a suffioient ground for sendiag it to law ; AnA 
im disagreed to tte distiuotion of compounding for part, and not 
fajkg for another part, which had been urged ,as amounting t» 
•n netnal pemaney ; mnA decreed the acoMutt* Bemey v. ^hr^ 
vey,17V«.lia 



in lif^jf^ar^ tjip ji(i])aM^^i^^ ^^ occupiers of bouae^ ^tuate ia 
the setroral towasbips, &c. of ]\Iaiicb«steir|^ having, pay gtxflku^ 
erobard^ ^r land, at, or belongiDg io^ or used^ or enjoyed tbece* 
]P(i^iQj[^ w^.thftsun o( 4J. ^j eadi occi^pier l^viiig. ^any 9^ 
i^d^ 4;^^viLt€Ml bj tlie plougb by three or more horsey psjuaUjf 
fi^lV^ jl l4^M(hf for aad ia Ueu pf all small frtt4ial tithes whatr 
a^ax^.of ^U,^iu4tiap(^ 80 cultivatedi and 2d. b^ each pccupi^ 
|iafUi|g iapy.aucb land cMltivated by the plough b^ fewer tban 
AfF^ IfifF^f^j ^^l9UaUJ called half a plough, in lieu of all 8maJ| 
fff^iB\ji^the$k f^ bH si^fih jla^d so cultivated. Six W. Giau^, M. ^. 
Iffld th^'feapd^^ p^d for want of certainty. Blackburn v. Jepson^ 

Page 190. — So the annual sum of la. payable by every occu- 
pier of lands, in lieu of tithe of all hay made and carried in and 
from any of the lands in the tenure of such occupier, be the quan- 
tity great or small, as well for two or more farms or tenements, 
as for one ; w^s upon the authority of Bennett v. Read held to he 
^ good modus. Leyson v. l^arsons, 18 Ves. 173. 

Pa^e 199, 200. — In an action upon the statute Sand 3 fid- 
war^ 6. for not setting out (he tithes of corn, grain, and hay, and 
pWver, and rye grass, and peas, and vetches, the Jury found that 
tbere existed throughout the parish (Worthen in Salop and Mont- 
gomiery) an immemorial custom for the rector to take the eleyentli 
mow or shock of wheat, and the eleventh coclc of barley, oats^ 
peaa i^nd vetches. The evidence upon the trial was, as to thb 
Yfhaal^ the farmer put the sheaves into shocks or mows, cbn^isf- 
ing of six or nine sheaves ; and In case of bad weather^ bpene<]( 
:tbe niowB or shocks and the sheaves to dry theib, anct the parson's 
^^leventh ipp^v or shock was set out at the time the wbdle Was 
ready to carry and not before. As to the barley and oats, ii was 
jproved that they were put into cocks, and t^e eleventh cock set 
out for t}ie Rector; but nothing further was proved to bejone to 
thOvbarle^ or oats, except tluit some of the witnesses said, that if 
i^ was wet weather before the parson tithed it, they opened all the 
ffpplm and,put.theip ujp again> As to the vetches abd peas,' they 
were fir^ cut ipto little wads of yne^ual size, and then piif info 
fcocbi of ec|yal si?^^ aad t)ie paHpn J^ t|ie eleventb coc^; and 



(b^J gave tbift p4n<m» AoticQ to tiflie, as fioon^as tbay-wBre putimt^ 
eocks. The Court of -King's BeDch held tbi» custom good i» to 
the wheat, bat not as to the other articles ; and per Lord EUeiH 
boFough,; C«. J, • *f I confess I think in this case that tbe-^ustoqi is 
•Cpood $8 to/tbe wheat, .but not as to th^ other articles; It^apfisiw 
IhsEt the wheat, which at common lafw is tifliaUe.iia the.«hea^ is 
HJU^nUy advanced to a &rther stage of labour by bwiig put into 
shocks, .by which it is better protects from the weather ; andbciK 
sides that, if necessity demands it, it is opened for tbeptLrpose^c^f 
TentilatioD. This benefit, together with the additional labour by 
tbe'fiurmer'for the benefit of the rector, which the teeter must 
otherwise tali^ upon himself, constitutes a good consideratioa fer 
readering the eleventh instead of the teath shock. I sttbscijbe. lo 
the doctrine laid down by Lord Kenyon in Knight v. Halsey, 
that the labour of the farmer added to (he quantum of the t}th^ 
taken, is considered to be an equivalent for the fliU tittew Bat as 
to the other articles, there is no evidence of any meritorious 
labour bestowed upon them, sufficient to support any custom. 
All that is done to the barley and oats is the putting tAeia into 
cocks ; and the mere additional labour of casually opening them 
in the event of wet weather, does not seem to me ia any degsee 
audi a consideration as, in the language of Lord Kenyon^ amounts 
to an equivalent for the deduction claimed. It is too minute ; it 
ought to be a reasonable benefit to the parson. As to the peas 
and vetches, it does not appear that any thing is done to them 
beyond what the common law requires. It is clear that the^ cafH 
not be tithed in the wad, for the wad was proved to be of unequal 
WBy and therefore they are not then in a state in which a just 
comparison can be made. It is then the duty of the &rmer* to 
put them into Such a state, which can only be effected by ad"> 
. vancii^p them to an ulterior stage of preparation, i. e. by patting 
flism into cocks, which is the first stage in which they are tith« 
able I and per Le Blanc, J. speaking of the barley, &c. ^^ The 
paiaon's share is not distinguishable, nor the whole tiihabte, until 
put into cocks, an4 the Jbrmer cannot bring in aid any occasion^ 
ullorior labour wUch may accidentally be done to the cocks ott a; 
wet 699 'by opcoing them, which the fermer would do fi^r'his own 
lieaefi^ in order to found a consideratieo jEbr the custom. U^ 
Ae <Qcka. w^ri^ aptuaJlj set out, the fiurmer could not tell which 
were the parson's and which were his owd; but after the tithe wo 



xxxm 

Plige SOl.-^-So tiie sdm of lA for eveiy gaMen or fieti i(hMi 
Irtft ttimtp s«Ned, and fer all turnii^s growing* ifiereoii, wifhottt 
tethtent&t6 tke quantities tliereof, was held* to be a badnaodtts, 
as tiirnip9are aii article of too recent mtroduetion into tins conn* 
iipyto be the "subject of hnm^morial udag^. lieyson tr. Parsons, 

Pag«f 20S.-^TIie Ooult of Exdieqner refused to sfetf d modern 
^ 1^. Off. «ttd 3». anacre in liea of the tithe t>f hay to a j«^^, 
considering them as manifestly rank. Wood B. dissentiente. 
' Hetttbn V. C^ke, Wigfatw.'SSl. Semble/ the Court will not go 
beybnd^the decided "cases, in some of wiiich moduses of Is. tA aiere, 
in lien of* the tithe of hay, have been established. S. C. 

" 'Page 910.-^A modns of id. for every garden, for and in lieu 
And fcU satisfaction of the tithes of all tithable matters and things 
j^early aHsiog therein, was objected to as being too extensive, 
bat was held to be good by Sir Wm. Grant, M. R. Bladtbum 
t^.Jepson, 17Ve8#473. 

Page 916. — In a suit for tithes, it appeared, that an anciMt 
corn-mill had be^ rebuUt, and two pair of new stones added. 
*^Sk W: Grant, M. R. upon the authority of Talbot t. May, de- 
"cueed an account as to the two pair of new stones; observing, 
l^t the cases on the subject were not easily to be reeonc^ed. 
Mi^nby n. Taylor, 3 Yes. and Beam. 71. r j 

#> «  - ■-  ^ s^ 

«■ . « 

Pagd eS6.-^The late Vicar of AbergaVettny made cerMn^cMua^ 
positions with his parishioners for the vicatial tRheswUch w^e 
payable on the 99di of September ; and'the Enster totf^^bigs w^re 
payaMe on tbeiOth of Aprfl in each year; ahd^ hiivitig tfO dst n ad 
'his impositions up to:the JB9th of September 1802, te 'dMn{>n 
flte lOfli of March 180S. In May Tdlowitig Hwr pMSMt vtar w«s 
jMreaenled, and in NGv«nhberf<dlo#lbg^i^a6 i«dMled;i TbenBaitor 
were coUeeted>by tihe-seqnestratorAdAar Aftfa VBBBymiA 
d over by him to the present vicar; ttui iflter Midib^ 



from sone of die pi^hiqiieni accor^iiv to Ub op|Bp0siti«Hif||i# 
prtdecewor, and from others Bccordijag to new eompoiitionfl^ 
some mw^yfovoB less, than tbe for«K9r; in all to ibe M^outit of 
J^lSl and upsr^rda. Tbe personal representatives ef tke Jate 
vicar brought an action for money bad and received ifgainet Ihn 
present vicar, to recover a proportion of sucb compo^tiMs- iip U> 
tbe time of tbe late vicar's dead^ amouatimiiy as they eaki4eted 
them, to £6S%ai npwards. The Defendant dispa^d. this, liar 
bility to account for the compositions which were not dee till his 
fwn time^ but paid £80 into Court, in order to i^ver any .smi^ 
Sims which might have been due for tithes or dues whieb, ^ vp* 
eeived in kted^ mifht have accrued between the 29th ef Septem* 
bar 1809, and the death of his predecessor o«i the 10th of MUmIi 
VdQS^ which sum it clearly appeared was more than suftrient tn 
cover any sficb tidies qr does* And Le Btanc J.^ befi^ne mh^m 
the cause was tried at Monmouth, being of opinion that the re* 
preseif^l^tives of the late vicar could have no claim to the Bester 
offi\rii|gs dpie after his death, and that his death put an end io the 
compositions for the vicarial tithes, at least with res|iiect to Ul 
suyooessor, and that the present viear could not bo lil^ln to mi 
count for more of the compositions which he had received ftpoi 
the parishioners than tbe value of the tithes due, if any vicarial 
tithes ipr milk, eggs, Sec. might have accrued in that intemeJ^ be* 
tir<^ the 89th Qf September 180S and die lOUi of Jfcreb J^iiQSl^ 
when the late vicar died, would amount to^ which Wieee more thw 
covered by the money paid into Court, directed the jury to £nd 
for th^ Defendant, but gafve.liberty to the Plaintiff's -eowflel ; tf 
nM>ve to set tlie verdict aside, and enter a verdict for the jPlsW* 
tifi for the whole, or so much of the composition, as the Court 
sl|CH»}4. tbifth them entilled 4o recover. A motion was licoordiag^ 
made in the Court of King's Benel^ wbme tbe aodon-^vas depMdt 
k^ finr this purpoee ; but Lord SSlenborough, C.J. said the 
MWji wK'W w«s mi aeend b^,thede»di.of dm foraseri^caib «nd 
theptfosesit vieat in fact reeeived nothteg for him»,.f0r m^JtithM 
ha4 become doe siaoe dm hmt poymMt in September heyood 
^aot^m iiom i y |miditln^Cep»t:»ieiMigeiei>itt0 eofw^ iNldftiia 
Ckwrte*«Mfr1h»«ds. ViHiMft Ml ^ites «^ FMii%GMK, 
IfeJhiUT^AiMIr 



AVBJSSiOA. xtti 

' BtttiiimMbieqtiMtcftfle^theMUflkd^ tiie^<^6^(^ 
tela iwlor tE>r Ibe paruh «r B«itiyiig, steted, tiMiC Ito luDfl wtlBred 
into ' i^pMBieirtB wHh tke sevend oceii]pie)rt ^ httSv HirMdil IM 
|^lii^ i» receive ooiiipoeittoiia, payable yesAy at Miclntfiliiiagy bk 
lieu of titfaei ; that after fab death, on the 6 A of May, 18Q8, fhe 
d^feadadt-being coflated to, and inducted kito^ the veeliiry, ' i^ 
ctfived- ttato the ooctipiers the whole of the compoahioiis -wtBdi 
becaaio dhieat M k ha e l mag, 1806. The hOl dbimiag^ a reaMm» 
«Me abare Of aaeh eomposlticmB, in proportioB to the lefagth of 
time, duriB^ irhioh the kte incumbent continued rector, in the 
yearia which sudi compoBitions accrued due, prayed an account 
and payment accordingly. The answer insisted, That the com& 
posilionB reoritFed by the defendant, should be dirided between 
him and the plaintiff, in ihe fdlowing mode t — that the share to 
b^ paid lo plaintiff, should be to the share retained by flie de^ 
ftHdBDDt, as the quantity of tithable produce from Miehaelma% 
1607, to the death of the late incumbent, was to the quantity 
of tkfaaUe prodnce from his death to Michaehnas feHowing* 
Sit Thomas Plumer V. C. said, that tte case of WilliatiisiK. 
Powell, upon a fcir consideration of it did not appear to him 
intended to determine the general question ; and held that tlie 
plaintiff was entitled to am apportiomaeat, with refbrenoe to the 
period of time during which the last incttmbent lired ; and de» 
creed the defendant to account upon that principle. Aynsisy tk 
Wordswoith, SVes. and Bea. SSL See also anon. Bunbury, 
SM. HawitilnsT^. Kelly, SVes. S06« 

Bage S88. — ^But where the defendants, in their answer, stated,' 
that Ihsy could not be affeeted by the notice iti any way,"th^ 
Cs«rt held Ais not a saftcieatly dear faitnriation'tothe plidntlff 
that Ihey intended to vely on the inmiftdiMiey of the notfcev 
BemiM «. Neale, Wightw. m. 

jMiddipirii the samc^ WHW^ifi^ ms^>f^^ i^ tfaW^aairof a daiifr 
of tins payment for tithes in London^ as in thelmtalirp ot^tHm 

of tithes m<Mre strictlji it is not suffisient for the defendant tp saj 

9 
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^iiiliU^tlietiliAn'ifndier the «taiiit^ as it MftonlA' tiol be ifilBcfenf 
flfsiiM tk^ 'diikn ' at eonitnon laW) that the plaititift ner^t had 
reeeived the df« M. r b«t it is incumbent upon the defeiidaiit te 
shewtliat he i» the occupier of pyeAiscfs, describitig'theni, td 
lAich CMtamary paymeuts, which he canr specify, can be proved 
to have attached previously to this statute of 1545 : and the A4^ 
fendantB havipg, in their answer to this case, referred' in a mte is 
oontaining the ancient accustomed payment within* the parish^ fbr 
or in the nature of tithes, and insisting that they ougtit to pay for 
tithes only such ancient sums as in the said fste w^&re-i^fged 
upon the premises respectively occupied by them, or vpon the'sitea 
thereof, or the buildings then erected and buih thereof ; but con- 
chiding by stating, that - they had no means of ascertaining what 
particiilar sums were charged in * the said rate oa' the premises 
occupied by them, but that the Plaintifis in answer to a cross bill 
ifed- against them by Morris, stated that they had learned and 
coidd distinguish, except in a few instances, the particular pre- 
mises mentioned or referred to in the said rate ; the Liord Chan- 
4:lellor held that the Defendants had not so pleaded their ' exemp- 
tion as to entitle them to an issue ; and although • the PlaiotiAb 
had in an answer to a cross bill filed by the Defendants made 'a 
iKscovery of the book containing this rate, and the premises, yet 
that the answer to that cross bill could not be taken with the 
original .answer, but that the Defendants ought to have moved 
fer leave to file a supplemental answer ; and decreed an account 
at 28. 9d. in the pound. The Warden and Minor Canons of Stt' 
Paul's T» Kettle, and 6 contra* 2 Yes. and B. 1. 

Page 241. The character of a customary payment within the 
slMltifta Hen; 8. and decree for tithes in London is not, that it 
mutKbe a payment time out of mind, but if the payment had beeik 
utaaUy made during such time as to have acquired in the Eccle*' 
siastical Courts "the character of a cnstomary payment, the statute' 
epmitea upon it. FsV Lord Eldon C. in the Warden and Minor 
. Oaniatt of St Bull's «?« Kettle. 

Page 265. In cases of modus, the rector's title bemg admitted, 
lie is- entitled to demand an issue, but where to a bili ibr an ac« 
x»uil of great tithes by tiie impi^priate rector eC Sliihpting'fA ihe- 
county 6f Essex, the Defendant set up by way of defence a claim 



to a particm «C tithes «nder a grant to J«S» in tbe time of Bdwasd 
tii6. Stbyoflfhe manor of iSwsptidg, and the tithes both great. !Md 
smaU thereto belmigingv ;frQai,whon], by^ a series of. conveyancesi 
he deduced bia title : the laads .to which he insisted the povtiM 
extei^ed^ consisted of Whitacare) Blackacre, and Grce a aor e : AA 
the beariBg«of the caase the Defendant proved the gvairty and ooih 
s^atAOOrpayiQentof tithes irom Oreenacre) whic)y was not m»i 
countered by any evideace on the pert of the Plaintiff t- Tfa# 
Court held that the Plaintiff was not entitled to an issue as to the 
titha^rarisiiig fr^m Greenacre^ as it was one common law. right 
^pposf^d to anqthep. Barker ^. Baker, Wightw* S07» . 

Page 266, note (y), (z)> (a)» — See these points discussed Tery 
much at length in &e case of Bennett v. Neale, Wightw.iSM* . 

Pa^ 966.r— Where the Defendants insisted uponamodosof 
Hi. for every cow producing a calf within the year, for tithe of 
calf and milk; and for every cow not producing a calf Id, for 
tijtfae of milk, or. if not milked, of the keep and feed, and said that 
ofoiqpicvs of land having seven cows, had for some time past, by. 
Hiislnke^ been indaoed to pay higher siuns : There was evidenea; 
of .the payment of the l|<f,.and Id* where the number of cows was 
under : seven ; but for seven or more cows the payment was hi^er : 
Sir WiUiam Grant, M. R* was of opinion that he could not sepd 
tortriala modus, disclaimed by the Defendants, via. l\d^ or. U** 
fov* every COW: up .to seven, and stopping at that number; and 
decreed an account of tithes of milk and calves. BlacUmm 9^^ 
Jepson, 17 Ves. 473. 

Page 966.— By the statute 53 Geo. 3. c. 127. % 5. it isenaoted^ 
that. no actiiOB shall be brought for the reoovery'tofany penaltjr 
for th» not setting out tithes, nor any suit instjitutel in«ny powt 
of-B^nity^ or in any Eoclesiastical Court, .to recover the valued 
any titfies,. unless such action shall be broeghl,. or eueknuit 
menced, within six years from the time irfieii isucab jtitfaes 
due. , 

  ' • . . ' ' ' .. .  . 

P^ 9£IS.->r-WbeBe aevenlbais.wcre fiM Iqra nebstSae «& 
acwoat of tithet) mUpg seren or eight ocetHpiefs delbBdiuitii h». 



efteh dtii^ s inotkHi im^ade &n ihe- paM of aevMil ^f the De* 
J tei Rto l i^ fcefere ifchewer aUd-wMiOiiC lAdftviti, lbr» referenee^fxi 
^ Master lb exlutiiiie^and certify, wlMrthertlit tmrtMil' €aiiM% «r 
itme ted wMeh of Qim;, flM^t not he comolidatodi Ijml Bldoh 
fcdki Ae order Aol of course, tmt tbe rabjecit of a spmal applies 
tioni and iKe' order wm ibot a^ail^ KoigUey €• BMir%' I# Vei* 
Ml. AtadOe praetiee seeiiifia b» tto flame n theCoiMt'^sf lEtti* 
^heqiter.^fl^. 
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Pag^ 970, note <e).-'-S^ tUs doetriae^ dneuaded irevy aiiiAr at 
kngA fa the ease of Bennett «. Neale, Wiglitfr^ 8M; Sbo^aiid 
Chatfield 9. Fryer, 1 Price 253. 

Aige 9S0. — It ie tio objecdoa to the e n den c e of rapntatioii of a 
toodus, th&t the deceased person, who told the witness of A^ in^ 
pMilSon in Ae parish, was himjBidf a parishiooer^ liaUa 'ta^ pay 
lithe. Harwood t). Sims, Wightw. 1 IS. 

, '  .   .1 . I ^ 

' Page SSS-^-A bill Was filed by the vUm of MoMldMi wMb the 
iAapelries of Birchington and Wodo aanaved, againit the xkM^ 
friers of certain marsh lanAi, alleging that the viakrage waa 
Ibunded in 1967, and was then endowed wkh ^wmk Uads «f 
tithes, comprising all kinds of tithes eseept 'thoaa of oo#n *attd 
grain'; and prayed an account of Ae liAes of sack aagtfsh lands. 
The Defendants set np a modus, viz. tba« << fipoflitime WllerbOf 
the niemory of- man is not to the eontraiy, thefa 'bad-been^ pwd 
and payable to the vitar of the said parish a «ertaitt- aumM 
fnodtts or customary payment of Is. per acre for each iemd €¥tff^ 
acre of marsh land within the said parish for and in liet of the 
tithes of hay, and of all and erery other vicarial and small tithes 
driiung or reneiv*^ tfpon or in respect of each and evaiy^staeb 
iJM^, Md trtiieh' sMi had nsualty been paid at Michaeiinaa GUi 
6ty)e in emft year/* The naintiff prodkrasd the endowitiotfl stf 
)Mr M the tearing ; and Sir Wm. Chrant, M^ R deeiMd the 
^ftiMhiits U dtooutiMbr the tithes of the ta»iah laads^^biiiy «f 
opiai6n, timt as beibre the year 1967 there was no vicar, \alkl 
conseqnently no victfritil tithes in tSie parish, the pay^Mt4ttiled 
dMM'nMtev^beto^ainemdiriklV - 9to«iA 8i«ttli,^Mf^ 






^ eJ, l'-' -^- 



AODSIfOJI. x^if 

(But bi<a lulai) isaflD in (he.GoMrt of.fSuk9qiMHr mwliieli^^he 
viofw oC Tir¥tfry fited a bitt lor. w Aco^iini.^ tMk^^ aidrthe^Oa" 
fe«dMA inf Jhii Mfsver aatiilia rwd^iiS.Sd* faf ^vmfomi md 
M«ifiHr<raery cidi^ immmotiiiUy piiyaUe ta fbo viiar of tiia mj4 
pftriahi ioJiitttt of tithe efcowi^ Gal?e% am} milk ; and .an tbe hetn^ 

it ftppeomd that, the vk^rage had beea astabliabad^ ad ^ndfym^ 
within legal memory : The Court said they would aid a DefenoU 
ant in such a case as this, and direct an issue according to the 
truth of the ^^ase, where the mistake did not, in point of &ct, ma* 
teriaU^ affect the Bubstance of the defence. Prevost i^» Bennett, 
1 Price 236. 

s 

. The Court of Exchequer, in the last mentioned case, refefred 
l(K the cikse of Mitchell t>. Rabbitts, as an authority* in point ; and 
4d the case of Ubthoff v, Liord Huatine^ld, 1 Price 237. in not* 
which was a bill by the rector of the consolidated parishea of 
Huntingfield and Coohley for tithes. — ^Answer, a modus or an- 
nual payment of 7^. from time, &c. payable yearly oA T^imiaas- 
dfty, 0« S. by the occupiers of the lands called Huntingfield Pari^ 
U> ^r foe the use of the rector of the said parishes for the time 
beiitgi in lieu and full satisfaction of all and all manner of tithest 
Objection, that tlie parishes having been proved to have befn 
recttalyfomoUdatedf and the rectors, predecessors of the Plain* 
tiff, to have been rectors of Huniingfield aloncy the modus cpold 
not, b«. proved as laid, But the Court directed an issue agreer 
^y to the ftct, and allowed it to be framed to meet the inqiiuyi 
whether the payment had been inunemorially made ta the n^rs 
of the parish of Huntingfield. .r. 

Page 286, 7, 8, 9, 290.— By the statute 53 Geo. 3. c. 127. ^ ^ 
iwo or more justices of the peace are authorised and requi^d 
ito hear and determine all complaints touching tithes> oblatiQi|% 
afid icompasitiens, subtracted or withheld, where the same shatt 
i^i azqred ten pounds in amount from any ow person, in a^ 
«iieh^9^, apd by all such aBaeans, and sulij^ to. aU 6uoh,pror 
&4«ioii9 apd jregiedies by appeal, or otherwise, as contained in the 
itarute 7 and 8 WilL S. c..6. % 1. touching small tithes^ oblations^ 
and compositions, not exceeding forty shillings ; and onf jy^tiea 
ahall be competent to receive the original oomplaint| and to 



si ADDENDA. 

euiniftoii the parties to appear before two or more jtistiees of ttie 
peace ; and by the same statute 53 Geo. 3. c. 127. % 6. the provi** 
sions of the statute 7 and 8 Will. 3. c. St. k 4., tmd statute 1 
Geo. 1. St S. c. 6. ^ 2. are extended to any value not exceeding 
fifty pounds, and one justice is made competent to receire the 
original complaint, and to summon the parties to appear before 
two or more justices. 



THE 



LAW OP TITHES 



CHAPTER I. 



HISTORICAL INTRODUCTION. 



Sect. 1 . TUkes brfore their legal Establishment. 

9 

WITHIN (a) the period which ela{{Bed between the 
latter end of the fourth century, and the commence- 
ment of the reign of Charlemagne^ comprehending a space 
of about four hundred years^ the payment of tithes or 
tenths of the produce of lands^ and of other articles^ was 
inculcated as a religious duty by some eminent fathers of 
the church, and ministers of the gospel ; and their preach^ 
ing was not ineffectual. 

But the offerings consequent on these admonii;ioiis seem not 
to have been always in the precise proportion of a tenths and 
they were chiefly voluntary, and the effect of conscientious 
piety, except that where no contributions at all, or such as 
were illusory only, were rendered, the Church might on some 
occasions excommunicate, or censure the defitulters. The 

(«) Seld. oa Tithes c. t. § 1. ft & tit Montoq. Sp. of L. b. zui. c 12> 

B 
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pnyments were in a great measure arbitrary also in respect 
to the persons to whom they were made ; being some- 
times to the priest officiating at the sacraments ; sometimes 
to the superior of a religious conclare ; sometimes to the 
bishop; and sometimes dedicated to the poor. And it 
appears moreover^ that a perpetual or permanent right to 
tithes was very early consecrated to some churches by 
assignment out of particular lands at the owners' pleasure. 
But the establishment had not yet acquired the sanction 
of public authority ; nor of any ordinance in general force, 
ecclesiastical^ or civil. There are no traces of any law fpr 
tithes in the Ekwtem empire, at any period. And as to the 
Western church, in the age I am speaking of, the only ordi- 
nance (b) of undoubted credit for payment of them is that 
of the council of French bishops assembled at Mascon so 
early as the year 586. But the decrees of that assembly 
were never received as general canons, nor did they obtain 
any great or lasting validity in the district in which they 
were enacted. Such was the origin of tithes as not yet 
recognized by secular iauthority, and thus they existed be- 
fore the age of Charlemagne. 



Sect. 2. TUhes estabKshed on the Continent of Europe. 

TO this powerful monarch, whose dominions were so wide 
and flourishing, are commonly ascribed the first general laws, 
/ certainly the earliest extant, for the payment of tithes. In a 

general assembly of estates spiritual and temporal held under 
him in the year 778, about twenty-two jre&rs before his title 
of emperor, it Was ordained " ut unusqimque steam decimam 
^^donet; atqueperju88ionemepiscopi8uidispen80tur" The 
indefinite expression, ^' siuim decimam/' intimates, that the 

(6) GwiU. Rep. 488. Seld. c. r. § 5. and Linden 674. 
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custom of tithiog was to a sufficient degree extensive and 
prevalent to ascertain in some measure the subject matter of 
the offerings. This law is found among the leges Longobar- 
darum, book iii. tit. 3. the whole title being inscribed de 
decimis (c). And it is also admitted in the capitulary of the 
emperors Charlemagne and Lewis, both of which collections 
are parts of the Codex legum antiquaruniy edited by Lindenr 
brock, where many statutes and ordinances concerning tithes 
occur. But it appears in point of fact that the establishment 
met with some opposition, of which the frequency and so- 
lemnity of the injunction afford a strong presumption. 
Thus in one {d) of them the duty is sai^ to be confirmed, 
" ex utriusque tfstamenti talndis.'* Some are interspersed 
promiscuously ainong other Mosaical precepts, adopting the 
expressions of the Pentateuch; and one law inflicts on a 
person making default, the heavy penalty of forfeiture of 
his estate in the lands frppi which the tithes arose, and sucj^ 
estate or interest w^s at Qrst usually granted for the feuda- 
tory's life, and then called (as in the text referred to) bene-' 
fi^um. In that passage, as in many other places, of these 
old institutions, nofus et decinue are mentioned together. 
This might lead to a supposition, that in some districts a 
greater proportion than a tenth was customarily paid ; but 
Selden («) in his profound learning and judgment interr 
prets the natue to have a signification wholly distinct from 
the common use of decinue, and to mean the rents or re- 
turns reserved on dei;nising lands of the church. 

Various authors hayepdverted to Charlemagne's fourfold 
distribution jof tithes taken, as it seems, from antecedenjt 
canons .(/), and the usage of primitive Christianity, vi^. ^'tU 
dedmtB (g) pq[nUiin qtuituarpartesdioidantur: Pfwta pw^ 

(c) Linden 674. (/) Linden 1 101 • Seld. c. tL 8..3. 

(d) lb. 70S, 986, 9a7, 949. fe) lb. 674. 

(e) Ssld. c. Ti. f . 7. 
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episcopis detur ; alia clericis; tertiapauperibus ; quarta in 
fabrica ipsius ecclesue." Perhaps, however, this rule, after 
it was so ordained, was not of very extensive prevalence, or 
duration, or not exactly fulfilled. And indeed the capitulary 
is scarcely reconcilcable in different parts of the compilation. 
Thus one law directs/' ut (A) decinue inpotestate episcopismty 
*^ qauliter apresbj/teris dispensentur/^ ^hWst another decrees, 
'^irf (e) decinKB Jideliter sancUe tcclesue reddantur^et pres* 
^byteri secundum canonicam regulam Jideliter eas dioi^ 
dantr this canonical rule is elsewhere(A:) explained to mean 
the fourfold division before mentioned, hi which latter pjacie 
the portion of the bishop seems reserved to him in trust to 
be employed in general purposes of benevolence ; for it is 
said, " quidquidexindepontifexjusserelprtidenticonsUiaest 
^'faciendum" In this law, and a (l) subsequent ordinance 
of the emperorLewis,the priests are solemnly admonished to 
make a faithful partition of tithes received, especially among 
the poor, and not to sell them, nor treasure them up in barns, 
a practice of which the prevalence is censured. These several 
quotations indicate, that the quadruple distribution was 
never strictly or universally adhered to ; and a peculiar 
parochial right seems gradually to have centered in the 
priests respectively officiating in the churches of the dis* 
tricts where the tithes were produced, except as to %VLcJik 
proportions of them as had fallen into other bands. 

For it is observable how very soon (m) after the firm and 
general establishment of tithes on the continent of Europe, 
they were in many places perverted from their original 
destinations, and vested in lay hands by grants and con- 
veyances called infeudations. Such grants were made by 
princes, bishops, religious houses, lords of seignories, out 

(A) Linden 854. (/) Linden 1188. 

(0 lb. 944. (m) Seld. c Ti. s. 4- 

(*) Id. IIOU 
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of their demesnes^ and^ perhaps^ by private lay patrons 
in the vacancies of their churches. But the right of 
the grantors in making them is not very apparent. The 
most ancient recorded instance is referred to at so early a 
period as the year 900^ and is a patent from a king of 
France to the first earl of Holland of the church of Hec- 
munde^ or Egmond^ with all things thereto duly belonging. 
Such alienations were" about the year 1060 the subject of 
complaint to pope Alexander the second^ and some time 
afterwards (n) were prohibited by a council of Lat^ran in 
terms indiscriminate : Yet they continued so frequent^ not- 
•withstanding a like prohibition by another Lateran council 
in 1139^ that about the year 1170 they were made a pre- 
tence by some malecontents in the north of Germany for 
paying no tithes at all, '^pr^erea (o) jet hi qdjecerunt non 
multum a veritate aberrantes quod omnes decinue in 
luxus cesserint hominum secularium." To remedy so 
progressive an abuse, a third canon was enacted at a general 
council of Lateran in 1 180 (p) prohibiting for the future 
fiuch infeudations of tithes from one layman to another, 
which ecclesiastical ordinance sefems to have had an ex- 
tensive reception in Europe. The alienation of tithes not 
merely to laymen, but even to spiritual corporations, as 
abbeys and the like, was not obviated till about twenty years 
afterwards, by a decretal epistle of pope Innocent the 
third. In the interval between this council, and Innocent's 
decretal epistle, tithes might (at least with the consent of 
Ibe diocesan) be arbitrarily consecrated to a religious house, 
although they could not be alienated to laymen. 

{ft) Sel<)eo says in 1078. The (p) So Chronicl. ap. Corp. jor. 

Chronicl. ap. Corp. Jur. cW. men- civ. Linden, ICO, & Se'deu. But 

tions Concil. Lat. in 1068. & Synod. Co. 2 Inst. (J4l. T>^gge, p. i. 

Lat. in 1072. There were many c. 2. & 2 Bl. Com. 27. place it in 

fK^oneils of this appellation. the year preceding. See Decretal 

(o) Krautz Wandal. lib. Iv. Greg. IX. 1.3. t. 30. c. 19. with 

c» 39. the gIo!>s. 
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Sect. 3. — Tithes in England. 

In respect to the payment of tithes in this island. Sir Wm. 
Blackstone says, (9) '^possibly they were contemporary 
with the planting of Christianity among the Saxons by Ao- 
gustin the monk, about the end of the sixth century." If 
the only ground for this surmise is, that the payment was 
commonly urged, and inculcated from scriptural texts, and 
as consonant to the divine code, then it may with equal 
probability be referred to a much earlier period than that 
monk's mission from Gregory the Gifeat ; for Christianity 
prevailed in general among the Britons, and many ecclesias- 
tical synods were holden here anterior to the Saxon dynasty. 
It may be remarked, that Augustin (r) inquiring of the 
pope, as to the bishop's portion of the oblations of the 
faithful at the altar, makes no mention of tithes by name. 

• 

He receives for answer that the custom is generally to 
make that quadripartite division before alluded to, which 
thus appears to be not only more antient than the law of 
Charlemagne on the subject, but (s) conformable also to 
somje very old canon or usage : and this strengthens the 
hypothesis I have just advanced, concerning the original 
nature of tithes. In those elder ages, the bishop and his 
clergy (forming a council or chapter to him) resided to- 
gether (except such as were sent to minister at a distance), 
and were in some measure maintained by such pious, in- 
definite offerings, without any loca} limits being ascer*;* 
tained, within which tithes were peculiarly demandable. 



The (t) next mission from Rome after that of Augustin, 
was in the year 786, when pope Hadrian the first sent 



iq) % Bl. Com. 25. 
(r) Seld. Q.\x.h% 



(9) Seld. c. Ti. S 3. cites, Condi* 
Antioch. GwUl. Rep. 488« 
(0 Seld. e. via. I S« 
1 
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hither Gregory bishop of Ostia, and Theophykct bishqp of 
Todi^ for the reformation and establishment of the ecclesiaB- 
tical code. Accordingly^ distinct councils were dissembled of 
the 9piritiial and secular powers for the kingdoms of North- 
mnberiand and.Mercia> the latter of which meetings seem? 
also to have been attended by the stajtes of Wessex^ as yreVi 
as the archbishop of Canterbury^ et asteris q^copis regio^ 
num. These ecclesiastical legislators readily embraced and 
adopted whatever was proposed by the authority and sanc- 
tion of the legates^ and among the rest an ordinance dp 
decimis dandis ; and thus the payment of tithes became the 
law of the land throughout the whole, or by far the greater 
,part of the dominions of the Saxon heptarchy, not long 
after this event consolidated into the monarchy of England. 
In the succeeding ages, frequent mention is made of tithes 
;among the Anglo-Saxon laws: but the first peremptory 
limitation of them to one church in exclusion of others 
(except by endowment) is in the laws {u) of king Edgar^ 
about the year 970, by which it was ordained that every man 
not having, erected a church of his own, should pay bis tithes 
to the oUban mynjvpe, antient minister, (meaning, as the 
case might be, cath^raL mother churchy or monastery), 
where he heard divine service^ The same regard to the 
^ore antient places of worship is paid in a constitution (op) 
.enacted about forty years afterwards, under Etheldred the 
second. But it is to be observed, that the ordinances of 
king Edgar point to the confirmed and {y) encreasing prac* 
tice of thanes and great men, who, as religion prevailed, for 
the convenience of their families and tenants, erected and 
endowed churches within their respective seignories and 
domains ; the boundaries of which in future determined the 
officiating miilister*s function and his emoluments, and such 

beneficed incumbent had no longer any claim oh the com- 

« . .' . 

(tf)4S6kU c. ▼iii.'^.O. & cAx. (g) S^Id. c ix. § 4. Vide 
§ 4. 1 P.Wms, 774. 

(jr) lb* c. tUi. ^ )0« 
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mon stock of tithes, and obhtions in the treasury of the 
diocese. King Edgar's statutes, indeed, confine such 
endowments of newly erected and consecrated churches, 
having places of sepulture annexed to them, to one third 
only of the founder's tithes. But it is with reason supposed 
that these divisions or districts were soon considered as 
parishes of themselves, (rites (0) of sepulture being an old 
characteristic of (a) a parish church), and in process of 
time, perhaps speedily, attracted the two reserved thirds, 
to which the elder or mother church had once a claim. 
And I should conjecture, that#this rarely happened to the 
prejudice of another parish church, in the sense we now 
use the term (6) (for pamtcia or paroehia was originally, 
and for a long time, synonymous with diocese or bishopric); 
but rather to the diminution of the revenues of some epis- 
copal see, or monastery, which were reciprocally relieved 
by having fewer officiating clergy to support. The bishop's 
consent was necessary to the consecration of the new church ; 
he could therefore have no ground for complaint. Many' 
waste and uninhabited spots, not therefore attached to any 
parish, as they afterwards became cultivated, built upon, and 
populous, required a resident priest, and were enabled to 
render him temporal remuneration. Moreover, in places 
avowedly parochial, it is thought (c) that long after king 
Edgar's time tithes were demanded as due by prescription, or 
by special consecration of them to the incumbent's benefice, 
and merely of common right as at present, and as annexed to 

(z) 1 Yin. Lect 314* 9 Jn8t.363. Uapoixuiy ieu dutcesim^ Sfc De- 

Gwlll. 1000. cretal Greg. IX. c. ill. t. SO. c. 20. 

(a) See 3 R. A. 201. de parodui uniui episcopi in dke* 

(6) Seld. c*Ti. ^S.Ac k. f 3. cetfyn aUerint. GwiU. Rep. 488. 

Lei:.Tar.na^ot3ua. PiiesacQSjinhiB dliquando paroehia pro dimesi 

Parcecia, cLcalh/MtrocAtathepo- potdtur. Dicscesii inierdum pro 

pttlarandcoiTupt,and|Mira?Cft0the paroduA. Rebuffi tract, de dccmh 

tnie orthography? and says, owon ^ qumU. tL ^ 6. See also ^ Co. 67 at 

decimuM quarius apoiiohrum de* {c) Seld. c. iz. § 9. 
nuntiat ijmcepo iuam dcscrcnii 
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the spiritttal care of the parishioners resident within th6 
limits. I should therefore ascribe the erection of the greater 
number, of our comparatively more modern parishes to 
places where no tithes were before payable to any parochial 
benefice. And these observations collectively may account 
for the establishment of the incumbent's peculiar and ex* 
elusive right to tithes in his parochial limits of recent found- 
ation^ without traces found of any controversy in any of the 
many districts in which these new endowments successively 
took effect for more than a century downwards from the 
Norman invasion . Insomuch that^ in (d) an epistle from 
king^John to pope Innocent the thirds it is claimed as (e) 
lawful by the custom of the realm for the bishops^ earls^ 
and barons to^ found churches within their seignories. The 
right is claimed generally^ but the recognition of it^ as 
allowed to laymen^ is subject to provisoes^ that the bishop's 
assent be had^ and no injustice be done to more antient 
churches by the new foundations. About this period^ 
however^ the practice fell into disuse^ probably as the right 
of the churches already erected became gradually con- 
sidered as co-extensive by common intendment with the 
parochial boundaries. For in this age^ at leasts it was the 
settled doctrine that all lands were regularly to pay tithes 
to the mother^ or parish church. 

But although litde or no vestige appear of resistance 
made to founding parish churches de novo in respect to 
any antecedent right to tithes in the appointed district, 
yet the religious orders (/) were always 'vigilant to dis- 
possess the secular officiating clergy of their rights, and 
were probably not a little sedulous in obtaining fresh 
grants in the interim between the council of Lateran, which 
prohibited such infeudatioqs to laymen, and pope lu- 

(i) Seld. c. zi. § 3. See 1 P. (e) 3 Vin.Lect. SB. & n.e. 
Wms. %fh (/) Degge p. 2. c. 2. 
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noceat's 4ecr0tal epktle above referred to^(g) iivhJch.(A) ex- 
tended the restraint to spiritual persons also^ and conventiigl 
bodies^ ei\)oining the due payment of tithes to the parochial 

incumbents. SirWm.BlackBtonecorrecta(i) aserrorof Sir 
H. Uobart and others^ (k) who suppose that cqnncil to have 
prohibited such grants to spiritual persons. But are we not 
to impute the same oversight even to Lyndwood^ a learned 
eanonist^ and bishop^ in the earlier part of the fifteenth 
century ? For he writes {I) that after the counoil of Later^a 
tithes could not be granted to a$igf eoctraneous church or 
mouMtety. However^ the error of so many of oar common 
lawyers^ before it was remarked by the learned com- 
inentator^ had been pointed out by Sir E. Goke^ (m) who 
also cites the expressions of one of the judges in the seventh 
year of Edward the thirds to the same effect. To this (n) 
^i J/7#i> decretal epistle^ addressed to the archbishop of Caoter- 
] bury^ and received here as law by general consent^ 
; may in a great measure be referred the final establish* 
ment of the right of the parochial clergy to tithes. 
They are represented^ indeed^ in several of our old law 



(g) Supra, 5. 

(A) Ctmiuarien. areMqriteopo* 
Ui eochub parochiaUbut jutti de^ 
dma persohantur. PervenU ad 
audiefUiam nostram quod mulH in 
duBcesi tu& decimas stias Megrasj 
vet duas paries ipsarum non illis 
tcdems^ in quorum parochOs habi" 
font J veluHprmdiahttbentj et fi qui" 
bus ecclesiasiica percqnuni sacrO' 
•menlaypersolvunty sedeas alOs pro 
su& distribuerunt volunUde, Cum 
igiiur inconveniens esse videatur^ et 
a ratione dissimUcj ut ecdesia qua 
-spirUmaUa semksantj meiere non 
debeant a suis parochianis tempo* 
ralioy et habere^ fraUrpUtoH 4um 
ouctariiate prmeentutn mduHgtmusy 
yjt Uceat tibi sifer hoc non obit* 



contradktione^ vel appeUatione eu» 
jusHbety seu contuetwdme haotenus 
observatA^ quod amasiicum JUerU 
ordinarcy et fltcere^ quod statueris 
per censuram ecdesias firmiter ob" 
servari. NuUi ergoy Sfc. conjir-^ 
maiionisj Sfc. Datum Lateran. 
11 nofias JuUi. Innoc ///• Op. 
torn. ti. 459. Colonas, 1675. 

(f) 2 B. Com. 37. 

(Jc) 2 Inst. 641. Seld. cti. § 7. 
Gwill. Rep. 375, 388, 1556, 1569. 

(0 ProY. 1 60. Degge p. 2. c. a. 
2 Yin. Lect. 87. See iJso Gwill. 
187. aiO. 

(m) 2 last. 641. and maiigia. 
^. c. Tiii. § 23. 

(ft) See Degge p. 3. c 8* 
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books (o) to be originally and fundamentally due^ jure 
divino. But it is foreign to the scope and object of this 
treatise to consider the validity of that antiquated principle 
as the basis of a legal right. In point of natural justice^ it is 
clear^ that the clergy have a claim to some public provision, 
and tithes are the species of * such .provision prescribed by 
the municipal law ; and these foundations are sufficiently 
solid, on which to rest their title, (p) 

(o) Dy. 43. a. 1 Cro. 161. 3 Bttlstr. 343. 
(p) See Sims o. Bennett, 6 will. 887- 
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CHAPTER 11 



Of Tithes, as to xohom due, and their legal nature, 

and properties. 

TITHES are by our English lawyers properly ranked 
amongincorporeal hereditaments^ because they exist in 
mental speculation^ are subjects of discussion^ debate, judicial 
enquiry, and decision ; are capable of being demised, and 
have other qualities and properties antecedently to, and in- 
dependently of, the corporeal produce^ which they yield. 
They are, therefore, considered as of that species of legal 
property, which lies in grant, to convey which a written 
instrument, or grant specially so called, was always neces- 
sary, in contradistinction to corporeal things, as lands which 
are said to lie in livery, and might anciently have passed by 
oral gift, and livery of seisin without any written deed. 

Tithes are defined by Doctor Wood (a) to be '^ the 
'' tenth part of the increase yearly arising from the profits 
'' of lands, stocks upon the lands, and the industry of the 
'' parishioners, payable for the maintenance of the parish 
'' priest, by every one that hath things tithable, if he cannot 
" shewa special exemption/' In respecttothe persons/rom 
whom tithes are due, the definition imposes the obligation on 
all baying things tithable generally 9 excepting only those spe- 
cial cases of exemption to be discussed hereafter. It extends 
to all occupiers of unprivileged land, whether by wrong, 

(a) Inst L. Engl. 163. ed. 1763. 
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as(6) trespassers^ or by just title. As to the persons to whom 
tithes are due^ the definition declares them now at least to 
be properly and entirely spiritual revenue '^ for the main- 
'^ tenance of the parish priest/^ without any portion being 
legally reserved for the bishop, the poor« or the edifice of 
the churchy the repairs of which have with us immemorially 
devolved on the parishioners at large ; those of the chancel 
only being a burthen on the rector. This^ therefore, leads 
me briefly to enquire who is such parish priest thus legally 
entitled to tithes. 

All tithes within parishes^ are due of common right to 
the rector. 

I say ^' within parishes/' for the (c) king is entitled to 
the tithes in places extraparochial^ as in parts of forests ; 
and lands are parcel of a parish either by prescription^ or 
by act of parliament. 

EMWard (d) the first granted to the bishop of Llandaff 
and his successors^ the tithes of lands within his forest of 
Dean^ (parts of which are extra parochial), " de nova assar* 
talis et assartandis/' The bishop 's lessee suing for tithes, as 
included in the grant under his lease of them^ it became ne^ 
cessary to ascertain the legal notion of an assart, which is(e) 
when wood and covert for game are grubbed up^ and the 
ground thus cleared is brought to a state of cultivation. 
This is a high offence against the forest laws^ unless autho-^ 
rized by the formal process of a writ ad quod damntltn, in- 
quisition^ and licence. The court were of opinion in the 
case before them^ that inclosures appertaining to lodges of the 

(b) Gwill. RawUns v. Wright, Styl. 137. Gwill. 501. See Eurl 
470. bnt see Wilbrakam v. Saun- of Hertford v. Leech, GwiU. 486. 
ders, GwtlL 544. (OGwUL140O. Parryv.Herfey. 

(c) Gibs. cod. t xxz. c. 3. (e) 4 Inst 307. Bunb. 12& 
1 R. A. 657. Banister 9. Wright, GwilL 645* Evans v. NerilU 
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kiDg'4i keepers of hi3 forest rei;iioveaUe at pleasure, did not 
«i8Nv«r tke deseription of assarted such inclospres rather 
[M] being the demesoe of his miyesty^ occupied by himself 
tlMTOttgh his senrantB. Nttther was tbe description of assarts 
legally answered ,by an inclosure^ or encroachment wrong- 
fully made by another person not a keeper^ and by him put 
in cultivation^ but without the offence of having stubbed 
up^any wood or covert for game^ and which simply amounts 
to a species of what the law denominates (/). purpreUuve, 
It was therefore resolved, that in neither of these instances 
was the plaintiff entitled to tithes under king Edward's 
grant as from assarted lands. 

This (g) royal prerogative in places extraparochial is re- 
ferable to the principle that the king is persona mixta, sus- 
taining both a spiritual, and a temporal character, and there- 
fore capable of a revenue spiritual in its nature. This right, 
however, being once vested in him, the king may grant it 
to any patentee at his will and pleasure ; or at least might 
have so granted it bdSore the statute restraining alie- 
nations of hereditaments belonging to the crown, 1 Ann. 
sfc 1. c. 7. 

On the same ground it is alleged generally, and without 
confining the proposition to places ej(traparochial> that 
the {h) king is at common law capable of tithes, and his 
patentee by his prerogative ; and that the king ipay (?) 
prescribe for them, that is, I apprehend, he must within 
parishes strictly shew his title by prescription ; he is only 
capable of ^uch prescription ; which cs^ability does not 
belong to his subjects being merely kuf nen. 

(/) 2 Inst. 27«. a forest birild towni and oburdiMy 

{g) 1 R. A. 057. whore, as to asaart lands, and ondow, and coDfer 

forests, a fartiier reason is giToa snch new ohnrches at bis ploasare. 

from the parliamenCary record, (A) % Co. 44. a« 

18 E. I. vkh that Ae king may in (i) t Cro. S99. 
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In respect to the general right of incambents^ if a rector 
(k)he iratHtLted, and mducted on an iltegieJ pre8entatiOD,[l&] 
still he may las rector de facto tkovgh not dejuf^e, maintain a 
suit for tMhes. Btit it may be doubted^ since the late statute 
44 G. 3. c. 43. hath enacted that no person shall be admittod 
a priest trll he liath attained the age of four and twenty 
years cotArplete^ and if admitted, such mdniission ohall be 
metefy nmd^ and such person shcA) be Wholly ifncapable of 
having, building, or enjoying any benefice, (provided no 
tide shall accrue by lapse till after six months' notice to the 
patron, arid saving the right of granting facukies to the 
archbishops of Canterbury and Armagh,) it maybe donbted, 
I say, whether the (/) absolute disqualification thus created 
might not, previously to any act declaratory of avoidance^ 
or atiy sentence of deprivatton, be set dp in defeasance of 
the claims of such incumbent defa^, as much as if the 
ritual of ordination (m) had never been celebrated. 

As between the rector ecdesiastical or lay (n), and the 
vicar in the same parish, all tithes to which the viour (o) 
cannot entitle himself by ostensible endowment, or imme- 
morial usage, and prescription, belong to the rector. Bat 
particular questions concerning the respective rights of 
these parties, will more properly fall under consideration 
in the next chapter, in treating of the divisions of. tithes. 
(See infra, 51.) 

In the mean time it is to be observed, as to incurabentv 
generally, whiether spiritual rectors, or vicars entitled to 

 

(k) Hob. 302. («) 2 Bulst. 27. Gwill. 715, 

(/) See Gwill. 5S6. Stump v. 951, 1573, Reynolds v. Greene* 

Ayliffe. Ibid. PettU v. Charley, See Garnon's v. Barnard, GwilL 

1 Cro. 228. Gwill. 1508, Green v. 1462. 

Peoilden, and conf. Hard. 329. (o) See 4 Bro. Ca. Fkii. 210, 

(m) See 1 Yin. Lect. 314. n. 1. 323, 235, 236^ Beribeky v. Foi. 

at. 13 & 14 Car. 2. c. 4* § 13. 
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tithes, that by statute ^28 H. 8. c. 11. 8.3. 5. 6. the tithes 
and other profits of spiritual promotions and benefices grow-r 
ing, rising, or coming, during the time of vacation, shall 
[16] belong to the next successor (p) and his executors to- 
nvards the payment of the first fruits to the king, save that 
the archbishop and persons in authority under him, are 
allowed to retain a competent recompence for the service of 
the cure during the vacation ; and incumbents having ma-- 
nured and soton their glebe, may dispose of the corn there* 
of by will ; and according to the obvious construction of 
the statute, their executors or administrators shall have it 
without any express disposition : and as it is also to be 
understood, sutject to the payment of tithes to the succes* 
sor, (see infra, 58. 68. 170.) : before this statute, it had 
been held (9), that if parishioners sowed their lands the 
first of May, and the parson died, and a new one was in- 
stituted and inducted, and then the corn was cut, the ex- 
ecutors of the former should have the tithe and not the 
successor. And still, notwithstanding the statute, the ex- 
ecutor of the deceased parson, and not the ftuccessor, shall 
have the tithes of all corn within the parish severed from 
the ground at the time of the parson's death, and not carr 
ried away, although the tithes were not then actually set 
out, for a right to the tithes was vested in the deceased 
parson by the severance of the corn from the ground(r). 

m 

But if before harvest an incumbent be deprived of, or 
relinquish his benefice, the corn sown on the glebe is said 
to belong to the successor ($), or where there has been no 
incumbency for several years, (an event not likely to occur) 
the successor is entitled to the tithes of the whole interval(0. 

(p) See Swinb. 115. Wats« 3S0. (r) Watts c. 47. foL 404. 

2 Vera. 136, 304. ($} Degge p. 2. c. 2. 

iqy Bro. A. t. Dismes, pi. 7. cites (0 Hard. 322. 
21 H. Ti. 30. 
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A lay iropropriator claims tithes by the same comiDon 
rights and to the same extent as a spiritual rector (ii). It is 
(infr 267.) sufficient to allege himself seised of the im<* 
propriate rectory^ M^hich vests in him the right to tithes 
without proof of actual payment. There is no difference 
in this respect between an ecclesiastical and a lay rector, 
because every impropriator derives his title from an ec- 
clesiastical body. 

Farther, a parson (t?) of one parish may prescribe to [17] 
have apart of the tithes in another, which is called a portion 
of tithes. Such portion may have been an arbitrary conse* 
cration of them, and not improbably (tr) more ancient than 
the foundation of th^ rectory, or the period of ascertaining 
the parochial district out of which they are now claimed. 
Nor is this unlikely to have happened when the domain of a 
great thane or baron, (as must often have been the case,) 
extended into what now forms the whole, or parts of distinct 
parishes. For the payment of tithes as free-will oiTerings, 
and even established by law (as hath been stated in the 
preceding chapter supra 8,. 9.) probably existed before the 
partition of the realm into parishes was so general as it is 
at present. 

These {x) portions of tithes as well as a complete impro- 
priate rectory may be the property and estate of a mere 
layman ; but it seems he cannot prescribe for tithes in either 
of the legal modes of alleging prescriptions, or rights de- 
pending on usage time out of mind, that is, as having 
existed imroemorially in himself and his ancestors ; or in 
him, and those whose estate he hath in hereditaments speci- 

(tt) Bunb. 325. Gwill. 715. {w) Sir Edward Coke's case, 2 

Charlton©. Charlton, 951. 953. Rol. Rep. 161. Gwill. 375. 

But see post, chap. ▼ii. sub initio. (*) Wats. 410. See Hungerford 

(t?) Gibs. 663. Degge, p. 2. c. v. Uawland, Gwill. 118. in not, 

% Dean and Chapter of Bristol v. and Saunden v. Sandford, Gwill. 

CUrke, Dyer 83. Gwill. 123. 29S. 

c 
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fiea. For where (j/) iii ^ plea at common law, after stating 
a custom thai the lordft of the mdnor had been used to 
pay six pounds to the rector in satisfaction of all tithes, a 
prescription was cidimed in th6 lords of such nianor to take 
decimam gdrSam et cumillum granorum, it was admitted, 
{Hat a layman cannot Have tithes by prescription ; but a 
distinction was taken between a claim of tithes generally^ 
and of the tenth 6hock, and the like, as the latter may be 
a temporal profit, and parcel of, or appendant to a manor, 
[18J which cannot be predicated of tithes, being in their 
primitive nature spiritual ; and as the tenth (sr), so may the 
seventh or fifth shock be reserved as a rent from the tenant ; 
and it was the opinion of the Court, that the prescription 
Jiere was good upon this distinction. But to portions of i 
tithes properly so denomthated, the present (a) right of 
laymen is generally considered as derived from the religious 
houses to which ttiey belonged, and from which they came 
to the Crown and its grantees. Hence it seems understood, 
that there are in this country no remaining and subsisting 
instances of the abuse prohibited in future (6) by the coun- 
cil of Lateran, viz, grants or infeuuations of tithes from 
laymen to laymen. Although a layman cannot prescribe 
for tithes, yet, (c) from the number of portions in lay 
hands, it is not now necessary for him in a suit to de- 
rive particularly the title from the monastery to which 
the portion belonged, but he may allege generally, the 
seisin of himself, or of those under whom he immediately 
claims. For the omission of stating the title at large can- 
pot influence the merits of Ihe cause, nor prejudice the 
adverse party in his right to the tithes, {A) or to any dis- 

Of) 1 Cro, 599. 769. Moore, (a) Gibs. t. xxx. c. 3. 
483. 589. Gibs. t. xxx. c. 3. 2 Co. (6) Seld. c. ti. % 4. 
45. b. 1 Sauod. 142. Wats. c. 47. (c) 2 Bro. Ca. Pkrl. 514. Gwill. 

GwiU. 200* Pigot r. Heron. 650. Crayhorne o. Taylor, ibid. 

(0 Seld. c. TI. § 6. Sherwood 1130. Lowther t>. Bolton. 
V. Winchcombe, Cro. EUz. 393. (</) See Phillips r. Kettle, Hard. 

GwU. 164. 311. 173. GwiU. 513. 
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charge^ or exemption from the payment of them. This 
matter was finally settled in the reign of George I. by s 
decision of the lords in parliament^ said to be agreeable to 
former precedents^ and to which subsequent determinations 
have certainly conformed. 

In thkt case it was justly argued^ that by the several 
statutes (e) for dissolving religious houses tithes^ which [19} 
have become the property of laymen^ have acquired the 
nature and all the incidents of temporal inheritances. In 
particular the statute 32 H. 8. c. 7. § 7. enacts^ that tithes^ 
or other ecclesiastical or spiritual profits^ then or there- 
after made temporal, or admitted to be in temporal hands^ 
may be sued for^ and recovered in the temporal courts^ ia 
like manner as lands and other hereditaments. No remedy 
is by this law given in the temporal courts against persons 
neglecting as occupiers of land to set out their tithes ; but 
such cases are expressly referred to the ecclesiastical tri- 
bunal. The defendants to be sued by virtue of this statute 
are those who claim^ or hold an adverse seisin^ or owner- 
ship in, or as parcel of the temporal inheritance. To this 
purpose, several kinds of real actions are distinctly enu- 
merated ; which it seems could (/) not be maintained be- 
fore for tithes, as such, (that is, not appearing to be aky 
profit, as of a tenth shock reserved) although brought by 
spiritual persons, who in that capacity were always quali- 
fied to hold this ecclesiastical revenue. A real (g) actioa 
called an assize -was sued by authority of this statute not 
long after the passing of it, when various exceptions were 
taken ; the first of which was, that the writ was of free- 
hold instead of being for a portion of tithes ; to this it 

(«) 27 H. 8. c t8. (/) Tear. B. 44 E. 3. 5. 21 H. 7. 

81 H. S. c. 19. 39. Gwili. 121. 911. 

82 H. 8. c 7. (g) Dj. 83. a. Gwitl. 119. 121. 
37 fi. 8. e. 4. Deaa and Ctitpt«r •£ Bristol p. 
1 & 2 E. 6. c^ 14. Ctoik^ 
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was answered, that the old form of the writ was sufficient, 
and a special subject of demand might be set forth in a 
subsequent part of the record ; and it was also holden, 
that the allegation in the writ was true, the statute 
having made tithes freehold, as well as lay inheritances* 
[203 This species of action is now become obsolete, and the 
mixed action of ejectment (A) which hath superseded it in 
practice was long since determined to lie for tithes, against 
the adverse claimant of the temporal inheritance. Farther, 
as real estates, a husband (i) shall be tenant by the cour^ 
tesy of tithes ; and a wife shall have dower of them. 
Writs of dower are indeed particularly mentioned by the 
statute : on one (k) of which occasions where the coun- 
tess of Oxford was demandant, it was resolved, that the 
proper assignment of the dowress's thirds was by allotting 
to her the third tithe shock and the like, and not the tithes 
of a third part of the arable land, for then the occu- 
pier might forbear to cultivate or sow the assigned spot. 
Sir Edward Coke (/) cjtes as a maxim '' nullus pro decimis 
'' quce sunt spiritualcs de aliqud reparations poniis seu 
'' aliquibus oneribus temporalihus onerari debet,'' But 
at this day (he adds) if tithes be in the hands of temporal 
men, they are by reason of them contributory to temporal 
charges. Still indeed (7/1), spiritual persons and benefices 
are exempt from charges at common law, though liable to 
the burthens imposed by statute. Lastly, so completely 
are tithes in lay hands become temporal property, that 
the (n) right to them is assets in the hands of an heir, or 
executor, for payment of the deceased owner's debts ; 
only (says Sir E. Coke) they have this ecclesiastical qua- 

(A) 1 Cro. 301. W. Jon. 321. count of first fruits, and other 

^S1S^9 P- ^* c* ^^* charges due from incumbents, and 

(0 I Inst. 159tfa* where itappears that impropriations 

{Jc) 11 Co. 25, b. are subject to the payment of pro- 

(0 2 Inst. 641. curations, but that donativei are 

(m) Degge, P. 2. c. 15. where exempt. 
there is a clear and judicious ac- (») 1 Inst. 169. a. 
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Jfty remaining^ that the proprietor may sue for the sub- 
ttaction of them in the ecclesiastical court. 

But a portion (o) of impropriate tithes cannot be [21] 
parcel of a manor^ nor of copyhold tenure^ nor demisable 
by copy of court roll ; for which one reason given is, that 
tithes could not be immemorially demisable, because (p) be- 
-fore the council of Lateran no absolute exclusive interest 
in them belonged to any individual. This reason is 
scarcely sufficient. The real effect of the decrees of that 
council has been before shewn, and there can be but little 
doubt that in many spots tithes were devoted by particular 
special endowment in permanent exclusive right to parish 
churches, as well as to monasteries. Another and to me 
more satisfactory reason, is also assigned, namely, that 
tithes are of spiritual origin, and of a distinct nature from 
a manor. And this is correspondent to the ancient prin* 
ciples of our law, according to which all {q) ecclesiastical 
possessions are holden by the free tenure of frankal- 
moigne. Tithes therefore in the enjoyment of spiritual 
persons, or of such lay impropriators as have succeeded 
them in their revenues, and immunities are freehold es- 
tates, whatever be the condition of the lands themselves 
out of which they issue, being a separate and distinct in- 
heritance. Thus it seems the lay impropriator of tithes 
arising from copyhold lands is entitled as a freeholder to 
vote at county elections. 

In this view tithes are distinguishable from rents, and 
similar charges issuing out of lands, which follow the na- 
ture of their principal, and cannot be freehold, unless the 

(o) 1 Cro. 293. 81 4, Gwill. 164. 375. 388. 

Sherwood v, Winchcombc. Sands (9) Brtict. Jib. c. 28. 1 Black. 

V. J^r\M:y^ Gwill; 1 569. tract. 1 1 5, 1 16. cited 2 Vin. Lect. 

ip) See Sands r. t)ruiy, Gwill. 31. 
123. n. k Cro. Eiiz. 811. Gwill. 
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«todk frmn which they spring be also of that teaure. 
Land (r) merely freehold^ thoH^h holden of a naanor^ w 
not parcel o^ it ; and there appears to be less reason^ that 
tithes being freehold should be parcel of a manor. But 
£S83 th^ entire parsonage (s) may be a manor of itself, 
for if before the statute (t) o( quia emptor es terrarum 
Hit parwn with the patron and ordinary granted parcel 
^ thegiebe to divers persons to hold of the parson by 
diimrs MfviceSy the same woald have made the parsonage 
% taanofc. 



impropriate (tc) tithes^ like incorporeal hereditaments hi 
^enerd^ may be the subjects of grants and other convey- 
Micei^ and will pass by the name of '' her'editainenls/' 
And by the before-mentioned statute 32 H. 8. c. 7. ^ 7. 
it is specially enacted^ that writs of covenant and other 
writs for fines to be levied^ and all other assurances to be 
lutd of any parsonage^ vicarage, portion, pension, or 
otber profit '' called ecclesiastical or sp'nrituar* then made 
temporal, shall be thereafter devised and granted in the 
chancery, according as hath been used for fines to be le- 
vied, and assurance to be had of lands. Thus distinct 
portions of tithes, which have immemorially subsisted, as 
well as a whole impropriate rectory, may.be the subject of 
conveyance like other real property. And if (v) Titius 
have a portion of tithes, and afterwards become owner of 
the rectory where they arise, the portion is not extinct, 
but continues grantable, for it may be of greater antiquity 
than the establishment of the rectorial right in that district. 



Sometimes a grant or conveyance of a portion of im^ 
propriate tithes will even be presumed, and positive proof, 
or the production of the grant, will be dispensed with. As 



(r) « R. A. lao. 

(*) Wats. 362. 

(0 3 Yin. Lect. 38. & n. r. 



(tf) Degge^ P. 2. c. 18. 
(v) 2R. 1. Rep. 161. 6 will. 375. 
Sir E. Coke's case. 
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wUere (jo) the ^me pier^on soqd a^er the Norman con.- 
guest lYOs seised of a /niftnor^ .and of sych portion a^ dis- 
tinct and separate from ttxe rectory ; ^e portion wa^ 
granted by Henry VI JI. to tli^e dean pji.d jchapte^ of Ro- 
Chester^ the n^anor and lim^^ej^ ej3ita.te then bein^ in [23 j 
oj^er hands ; but the <^ean and chapter n^eyer bsid pQi^pep- 
sion under t^e grant of su^c;^ portion, ^ver jbaving r^- 
ceive^ tithes fr.ocp the estate ; ai\d j^thoifigjb ifi fhfi several 
successive conveyances of it there M^as not express men- 
tion of titbies^ Lord Ken}'on held^ that the own^er of the 
estate mig^t, under these circum^tancep^ ei^a^ish a good 
tit^ to tl;ie tithes sisp. Who co^ld ^^istujob it ? Not tt\e 
r^ctor^ for thes.e ,tj^es hf^ve been jseyered ^om ^e rectory 
• almost from tbe.conq^ej&t; if indeed they hfid been part of 
the rectorial tithes, no .time would have biarred him ; vv^herp 
exists any other title ? The dean and chapter .before tf\e 
disabling statute, IS Elizabeth, might have alienated them ; 
after a possession of two centuries and a half by the suc- 
cessive owners of tl^e estate, a conv.eyftnce of these tUhe» 
from the dean .ai>d chapter i?,to be preaun^ed. The pos- 
session here spoken of w^ rather a r^eta^ner, lyhicb mu^t 
necessarily happen^ where the right .to tithets and , the oc- 
c\](pation of the land, ^whence they £^r^sie, Jire united in tl\e 
same individual. There results a suspension of fictu^ 
payment, but no suspension of .the ^l)stract right. Thus 
if (x) a parson is .seised in fee of stnd occupies t^th^bj^e 
lands within his .own parish, suqh estsite during this unity 
of possession hath with some impropriety been c^llqd un- 
tithable, because he cannot pay ,tithes to himself ; bjit if 
he lea^Qs his rectory, then the pai:son himself shrill pay 
tithes for his other estate to such lessee ; and if ^he aliei^s 
his other estate, he shall receive the tithes qf it a^s^rectqr, 
from his alienee ; because the right of tithes cannot be 

(w) Gwm. 151S. Oxendon v. 1174. & infr. 182. 
Skinner. See Scott©. Airey, Gwill. («) Anon.Dy. 43. a.Gwill. 118. 
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utterly extinguished by a temporary unity of possession. 
If he sows (y) his glebe, and sells the corn growing, he 
shall receive tithes from the vendee (infr. 57, 58. 68, 
69. 261). If he (2) lease his glebe for years, rendering 
[24] rent '^ for all exactions and demands'' the lessee shall* 
pay tithes for such glebe, for they will not pass to him by 
these general words. But a grant (a) of all a man's right:, 
title, and interest in tithes, will pajss a lease of them. 

Positive and express alienations of the inheritance in 
impropriate tithes afford little scope for observations de- 
rived peculiarly ^rom the subject of such conveyances. 
But leases of them, made either by spiritual incunlbents or 
corporations, or by lay impropriators, which transfer only 
a partial, or temporary interest, require and deserve more 
particular discussion. 

By (b) the common law, churchmen after being com- 
pletely inducted into their benefices, and reputed to be 
seised in fee in right of them, enjoyed as ample power of 
leasing as any person seised of a temporal estate in his 
natural capacity, provided the consent of necessary par- 
ties was previously obtained. To leases by ecclesiastical 
corporations aggregate, no consent was essential. But 
to those made by sole ecclesiastical corporations as bishops, 
deans, arch-deacons, prebendaries^ parsons, and vicars, 
the consent and affirmation of others were required in 
order to bind their respective successors. Thus, the 
demises of parochial incumbents were to be sanctioned by 
the patron and ordinary, and those of bishops by the chap- 
ter. Considerable alteration, however, is introduced by 
the several enabling and restraining statutes, as they are 

(y) I>egge, P. 2. c. 2. . (a) Cro. Jac. 318. Gwill. 249. 

(«) Perkins v. Hinde, 1 Cro. Arnold v, Bidgood. 

161. GwUL 119. n. See also 11 (b) Wats. c. 41. 1 Inst. 44. a. 
Co. 13. b. 
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called, namely, 33 H. 8. c. 28. 1 Ei. c. 19. 13 EL c. ICX 
14E1, c. 11.& 14. 18E1. c. 11. 43 El. c. 29. and IJac. 
1, c. 3- Tithes belonging to spiritual persdhs, being a 
frequent subject of such leases, it is material to notice the 
effect of these laws. Their principal result so far as affects 
the general objects of these enquiries is, that all ec- [25^ 
clesiastical eleemosynary corporations, and all parsons or 
vicars are restrained from making any leases (other than of 
houses), except such as shall not exceed twenty-one years, 
or three lives from the making ; they must not be for that 
number both of years and lives, but they may be for a less 
term or fewer lives ; although indeed, till a late statute 
which I shall presently mention, leases of tithes could be 
made for years only, and not for a life or lives (which latter 
are freehold leases), so as to bind the ecclesiastical succes- 
sor. Another important qualification of leases pursuant to 
these statutes is, that the antient accustomed rent, or more, 
must be reserved. The (c) last requisite I shall. mention as 
affecting the subject of our enquiries, is that in restraint of 
concurrent leases. It is, however, to be observed^ that the 
restrictive (d) statutes do not empower the making of leases 
unauthorised by the common law. Therefore, a parson or 
vicar, although he be restrained from leasing for longer 
than twenty-one years, even with the consent of the patron 
or ordinary ; yet is not enabled to make a lease of any kind, 
or for any period, so as to bind his successor without ob- 
taining such consent ; for leases of parsons and vicars are 
expressly excepted out of the enabling statute (e) of Henry 
VIII. and the other acts are of a disabling tendency. It is 
also to be remarked that, although (/) it be provided by 

(c) See 2 Black. Com. 319. 321. (d) 2 Black. Com. 321. 1 Inst. 

Indeed it has been a doubt whether 44. b. 

takes could be leased at all within (e) § 4. 

these statutes, and antecedently io (/) 1 Inst. 45. n. & 13ed. n. 4. 
Stat. 5 Geo. 3. c. 17. as mt ntioned 
hereafter. 
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some of the acts, that leases not warranted thereby shall be 
utterly void and of no effect to all intents^ constructions^ and 
purposes; yet &uch leases are not void^ but good against the 
lessor himself in the c^se of a sole corporation ; or if it be 
[262 a corporation a^regate^ so long as the dean or other 
^^ad thereof remains^ for the statutes were made for the 
benefit of the successor. Moreover, it seems, that if a 
lease (g) not warranted by the statutes, be made of tithes 
for years by a bj«hop, this is not void, but voidable Qnly in 
respect ev^n of thiC successor ; and if the jatter accept rent, 
it amounts to a confirmation. For it is said (A), that be- 
fore the third council of Nice in the year 710, bishops might 
by their sole aliepation haVe bound the successor for ever ; 
^iid although by that council such alienations are restrained 
as in^urio^s to the church, and the confirmation of the dean 
mid ch$q[)ter made necessary, yet this is only as to binding 
the successor. For the fee simple (i) is reputed to con- 
tinue in the bishops, and therefore leases for years made by 
them subsist after their death, or removal, till avoided by 
the successor, with the aid of the canons made at that coun- 
cil, which have received a sanction from our law. But 
parsons and vicars Aever had such power of alienation ; and 
though (j) they have been deemed for the benefit of the 
churqh and their successors to be seised of a sort of quali- 
fied inheritance^ they have been allowed an estate for life 
only, as :to any acts that might prejudice the next incum- 
bents. Therefore, leases for years by parsons and vicars. not 
confirmed by the patron and ordinary, become by the opera- 
tion of the Statutes just enumerated absolutely void by the 
death or session of the lessors, and are not co;i firmed for 
the residue of the term against the successor by his accept- 
ance of rent. I say their leases for years, because leases 

(g) Br. t. Acceptance, pi. 9. t. these matters, but not all strictly ji» 

L^ftse, pL 18. Moore 778. point. 

(h) Bac. Abr. t. Leases H. where (t) Pi. W4. 

many authorities are cited as to (j) I Inst* 341 . a* 
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Ipr life or }ive3 oftiihes made by aoy ecdesiastical peira^m, 
afe^ on the parinoiplefi of the aHnraoD Iftw, without the jud 
of tbe fitatiite of 5 Geo. 8. c. 17. which I shall [27] 
ipreeently meiHion, valid only against tbe lessors theinseLv^, 
mid are ubeolutely void ugainat tke miccessor, and iooa^ 
fMible of beuQig iiaitified by his accf|)toApe of jent ; and, alao^ 
beouue (k) the lea9€$far life or Uoee by pajTSWs w ^eans 
cf thmgB that lie in Uvenf, ee of tkeir gkbe latd, aw 
avoidable only by reason ithat ^snch leases beu^ ff^s^iMM 
could fiot be effected witibtput tiie solemnity lof livetry of 
0^aio^ whepe any thing (/) oeurpoDeal was pojiwyed^ iwd 
consequently required tike entiy af the auoQessor to Ae&at 
them^ who could not so e»tar after s^iA fst^weA, or aagr 
other act done by him in affirmance of the lease. In like 
manner if a disseisor or other wrongful ^posse^aor of lands 
without the right thereto conveys An estate lor life ^ Yw^ 
of seisin, a freehdd interest actually passes ; which is found- 
led on the efficacy of this solemn mode of assiUjance with- 
out regard paid to the imbecilUty .of tiie alienor's title. Thi$ 
digression was necessary to explain^ why with ^reference to 
the above-mentioned statutes I confine the doctrine of leasee 
by parsons and vicars without confirmation by patron and 
ordinary, being wholly void on the death or amotion of the 
lessor^ and incapable of being substantiated against tbe 
Auecessor, to leases for years only. It seems, howevt^, 
that the leases (m) of pardons confirmed by patron andprdi- 
naiy, and otherwise conformable to the statutes, are goo(l> 
although made by a parson de facto only, and who is aJ^tCMr- 
wasds lawfully, deprived of his ben^fioe. 

The acceptance of tent, which is to affirm the voidable 
lease of a preceding bishop, must be by him^ who is p^r'- 
fisctly in possession as «ucaesior^ at least according to on^ 

(k) Br. t. Acceptance, pi. 26. t. v. Hill, and d Anst. 419. S. C. 
Lease, pi. 19. (m) 1 R. A. 47C. 

(0 See GwilL 14^1. Brewer 
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csLse {n), in which such acceptance of rent was deemecf 
unavailable^ because the successor had not at the time ob- 
tained restitution of the temporalities; but it may be ques- 
[^283 tioned^whether that point would now receive the same 
adjudication. It appears more equitable (o), that the rule 
shguld be mutual ; that if the lease is voidable both lessor 
and lessee should be bound by affirmance ; or if absolutely 
vpid without entry, or other ceremony, both should be dis- 
charged. In the latter instance the successor has no remedy 
under the covenants in the lease, nor for the stipulated 
/rent accrued in his own time ; but I apprehend he might 
maintain an action for use and occupation, or for the mesne 
profits after a recovery in ejectment. 

Besides the restrictions above-mentioned and alluded to*, 
there existed till very lately another mode, by which the 
leases of beneficed' clergymen were rendered void. Thi« 
happened in case of their non-residence, it being first so 
enacted by statute 13 El. c. 20. § 7. But that statute with 
ell itslegislative explanations, additions, and alterations, and 
80 much of the act 3 Car. 1. c. 4. as make the first act 
perpetual, are by statute 43 G. 3. c. 84. § 10. now re- 
pealed. The residence of the beneficed clergy is enforced 
so far as was judged proper by new regulations, without 
substituting any new provisions by reason of absence from 
their cures in restraint of the validity of their leases ; on 
the contrary, this to a certain extent may be ranked as an 
enabling statute. For the statute 21 H. 8. c. 13. prohibit- 
ing spiritual persons from taking farms, is in some measure 
abridged in its operation, by the recent statute, by which 
it is enacted, that it shall be lawful for any person having 
or holding any vicarage or perpetual curacy, or for the sti- 
pendiary curate thereof respectively, to occupy by him-self 
or any other to his use in farm of the lease or grant of any 

(fi) Palm, 175 (o) Poph. 13K 
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person or persons, the impropriate parsonage, rectory, or 
vicarage respectively, of the parish of which such spiritual 
person shall be the vicar or perpetual curate or stipendiary 
curate, or any part or parts thereof respectively, or [29] 
to take any profit or rent out of any such farm without 
being subject to any pains, penalties, or forfeitures under 
the recited act of Henry VIII. The taking, thus autho-> 
rized, it is to be remarked, is confined to the parish where 
the lessee officiates, sanctioning a lease of premises within 
its boundaries only. But independently of such local limi- 
tation some doubt may be entertained as to tithes, whether 
they are restrained from being leased to spiritual persons 
by the law of KTenry VIII. under the words " tenements or 
'^ hereditaments." 

I have before intimated that freehold leases of tithes were 
heretofore void in favour of the successor. Thus, where 
a bishop (jq) being seised in fee of tithes in right of his 
bishopric, made a lease thereof for three livees, render- 
ing the ancient rent at which they had usually been de- 
mised ; the lessor died, and the question was, whether the 
lease was binding upon the successor : it was resolved, that 
it did not bind him ; for he had no remedy for the rent, 
either by distress, or by action of debt, because it could 
not be called rent ; but it would have been otherwise if it 
had been a lease for years, for in such case an action of 
debt may be maintained. Annual payments (r) reserved 
out of incorporeal hereditaments, were not by our old 
lawyers allowed to be properly rents, for this reason^ that 
they were not recoverahlt by distress^ the terms being 
convertible. Such payments could not be distrained for, 
because incorporeal hereditaments, as creatures of the 
imagination, have no locality ; and by the ancient statute 

(p) Moore 778. (q) 2 Vijn. Lect. C7, & se^. 
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of Marlbridg6 52 H. 3. c. 15. (which i« said (») to be but 
ftn affirmance of the common law), distresses must be lo- 
cally made. Consequently, if a yearly payment had been 
[30] reiservedon the demise of tithes, and something corpo- 
real, as a bam, jointly, the same was considered as a rent 
issuing {t) wholly Out of the bam in respect to the remedy 
by distress. Neither could the successor maintain an action 
of debt on a freehold demise of tithes during (u) the con- 
tinuance of the estate for life or lives ; because that is a 
personal action, and to recover rents so reserved would be 
to recover seisin, which species of judgment is descriptive 
of a real action. Hence it is that (v) even acceptance of 
i*ent by the succeeding bishop, would not have availed to 
substantiate a freehold demise of tithes, because if the rent 
afterwards became in arrear, he was without remedy under 
the lease being precluded from the easy and obvious re- 
sources of distress and action of debt, and also from bring- 
ing a species of real action, called an assize (zo) of rent, 
for such payments out of things incorporeal are no legal 
r^nts. Now, however, by the statute above alluded to, 5 
G. 3. c. 17. the same power of bringing actions of debt, 
Which by a former law, 8 Ann. c. 14. § 4. had been indulged 
tib iessdrs against tenants for life as to proper rents, is ex- 
Itnded to sole and aggregate ecclesiastical corporations, 
headd and fellows of colleges, and others having power of 
Itel^ing, to recover rent reserved on tithes and incorporeal 
kereditaments, although leased for life or lives. The 
itatute of George III. recites, that it may be doubtful 
whether by the laws in being such lessors as aforesaid couM 
grant leases of tithes or other incorporeal hereditaments, 
Which lie in grant, and not in livery, for three lives, or for 
twfenty-one years, although the ancient rent or yearly sum 

(r) 2 Inrt, 131. (a) 2 Cro. 173, 

(0 GwiU. 359. (v) 8 Co. 46. a. 

(0 St 8 Ana. c. 14. § 4. 
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is thereby reserved, and all other requisites prescribed by the 
acts of parliament are justly observed, by reason that there 
is generally no place wherein to distrain for such rent 
or yearly sum ; and that it may also be doubtful, [31 3 
whether in cases of such leases for life or lives, there was 
any remedy by action of debt or otherwise ; but it is not 
represented as in any degree questionable, whether the 
lessors and their successors might have that personal suit on 
a demise- ior years: and the other doubts. recited may per- 
haps be thought resolved by the foregoing discussion, ex* 
cept as to the power of such ecclesiastical and other persons 
to grant leases ^r years of tithes (x) and other incorporeid 
hereditaments, because, although her6 the remedy by action 
of debt might be had, yet the other remedy by distress foil- 
ing (y), and so the payment reserved not being properly H 
renty the ancient rent could not be said to be reserved, 
which is one of the requisites prescribed by the acts of par- 
liament. After th^se recitals, the new statute proceeds to 
give validity to all such leases of tithes and incorporeal he- 
reditaments (with a saving, however, of the restrictions 
imposed by the founders on colleges, and of the like local 
regulations), and allows the action of debt to be maintain- 
able by the lessors themselves, their personal representa- 
tives, or their successors for the rent due on such leases, 
whether made for life or for years. But the act of parlia- 
ment names divers corporations sole, and aggregate, and 
then adds, " any other person or persons having any spiri- 
tual or ecclesiastical promotions," without any mention ojT 
icn/ impropriators, and therefore a question has been raised 
(«) of what remedy at common law such lay impropriator 
could avail himself to recover the yearly payments reserved 
on a lease granted by him of his tithes for life or lives if he 
should so demise them ; but perhaps that law now giving 

(o) 9e% 1 lA8t. 44. b. k IS ed. («) Sapr. 29. 
al3. (y) 8 Vin. Lect 70. 
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such payments the denomination of rents^ they might fail 
within the provisions of the statute of Ann > above-men- 
tioned ; I if not;, there is this defect which still remains to be 
supplied. 

[32] By the statute of frauds 29 Car. 2. c. 3. all greater 
interests in lands and hereditaments than for a term of three 
years, must be created by some writing {a). At common 
law (6), and independently of the statute, it seems no regu- 
lar leasCy even for one year of tithes (as incorporeal heredita* 
ments), could have been made by parol. But (c) if a tithe 
owner agree with another to permit him to take the tithes 
of com and hay for six years, and permit him accordingly, 
this is a good consideration (though not valid as a lease, 
and though no legal interest passes in the tithes) to found 
an actfon to recover the payment stipulated for in return. 

Freehold leases of tithes are regulated by the same com* 
mon law principles as the like quantum of interest or estate 
in corporeal hereditaments, whether the demise is made by 
a spiritual rector seised in right of his church or by a lay 
impropriator seised of a rectory, or a portion of tithes being 
a temporal inheritance, as appears by the following case (d) : 

Rabbit being seised of land to him and his wife and to his 

* 

heirs, took a lease from Booth, parson of B. of all his tithes 
of this land, by indenture, to hold from Micliaelm^s next 
to him and his heirs during the life of Booth. The lessee 
died, and his widow having the land for her jointure, mar- 
ried Fowler, who demised it to Edmonds ; and the heir 
of Rabbit being entitled to the tithes under the lease to his 
ancestor {Fowler and his wife having no claim to themj 

(«) WiUiams v, Cullum, Gwill. Eaton v. Sherwin. See also Ked* 

744. dington v, Adamson, Gwill. 611. & 

(6) 1 Freem. 234. anon. See the infr. 2^5. 

cases cited Gwill. UlT, 8. (d) Yel. t. 131. Gwill. 228. Ed- 

(c) Skill. 113. 2 Show. 307. moods o. Booth. 
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demtsed them also to the same tenant^ who thus held the 
land and the tithes by distinct titles from several persons. 
Under these circumstances jBoofA'sued Edmonds in £333 
the spiritual court for tithes of ^ the land in derogation of 
the lease granted by himself; and on an application to 
the court of King's Bench t6 stay such suit^ it was allowed 
to proceed by the opinion of the majority of the judgeg, 
(then being five,) on the ground that the lease to RabkU 
was absolutely null, because generally by the common law 
no freehold interest can be granted commencing infuturo, 
as here^ from the ensuing Michaelmas. I have thus re- 
cited the case not so much to evince this point as to eluci- 
date another, which could not otherwise be explained, and 
seisms to merit some attention. It was insisted, in support 
of the lease, that it was made only of the tithes of that 
land of which Rabbit was then the owner, so that it did 
not enure by way of interest, but by way of discharge 
and retainer ; for a man cannot have tithes of his own 
land ; and then a discharge may well commence at a day 
to come. But to this it was answered, that the pleadings 
allege that by force of the lease in question. Rabbit was 
seised of the tithes to him and his heirs during the life of 
Booth; and being so pleaded by way of interest they, as 
Judges, could not intend or construe it otherwise. Such 
lease cannot enure by way of discharge, for it contains no 
words to that effect, which proves it was not intended by 
the parties to operate but by way of interest; and that is 
more benefiqial to the lessee : for^ if it should enure by 
way of discharge only, it is such a privilege annexed to 
the land as cannot be granted over; but it may, if by 
way of interest; and so it seems understood by the per- 
sons concerned, for the wife was owner of the land, but 
the son took upon himself to be owner of the tithes^ 
which could not be if the first lease had enured by way of 

D 
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"discharge. Such a contract (e), however, in the nature 
of a demise may enure (with apt words for that purpose) 

by way of discharge from tithes, being eflfected by deed^ 
[343 and entered into for a reciprocal valuable considera- 
tion, as an annual payment ; and it may be good during 
the incumbency, and be explicity extended to the farmery 
and tenants of a landlord so contracting. 

Again, a demise (/) of tithes during such time as the 
lessor shall continue rector or vicar, passes to the lessee a 
freehold, such being the estimation of uncertain interests 
in all species of real property^ which may possibly endure 
for any life or lives ; and with respect to incorporeal here- 
ditaments as tithes are^ and lie in grant, the mere tradition 
of the deed has the same force as livery of seisin in the 
case of land ; but if a rectorial or vicarage house, (which 
are corporeal hereditaments, and lie in livery) are demised 
with the tithes, and the latter only pass as parcel of the 
rectory or vicarage, the intended freehold demise is in- 
effectual for .the whole, as conveyances at common law, 
without livery of seisin. 

A lay impropriator in fee may lease his whole rectory or 
.a parcel of it, as the tithes of a particular farm for any 
. number of years without restraint; and if he demises such 
parcel (g), and subsequently to that lease makes a grant of 
.the rectory generally, the grantee will be entitled to the 
tithes of that farm,- after the lessee's term is expired, 
though if the lease is. made (as commonly) to the occupier 
of the land, there is, during its continuance, a suspen- 
sion of actual payment of these tithes, for they exist in 

(e) 3 Cro; 137. Gwill. 258. 

(/) Gwill. 1421, 2. Brewer v. (g) GwiH. 358.9. Dickinson v. 

Hill, from 2 Anstr. 413. See Rcade. 
Wheeler v. Hayden, Cro. Jac. 328* 
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speculation as parcel of the rectory ; and the reversion in 
them subject to the term passes to the grantee. 

As a lay impropriator in fee has the uncontrolled dispo- 
sal of this species of real property in his life-time, so, 
doubtless^ he may by his will legally executed, . devise a 
partial or absolute interest in it; and if a man (A) [SS] 
devises all his lands in A. having no real property, ex-* 
cept a portion of tithes there, the portion w^ill pass to 
the devisee notwithstanding the incompetence of the 
description, that the will may not be wholly inopem^ 
tive. 



. Having thus far treated of the legal nature and pro-, 
perties of tithes, and of the several rights by which they 
may become due and be received, it remains only to speak 
of sequestrations, which are within the scope of the pre- 
sent chapter, both as descriptive of the quality of tithes^ 
and as shewing who may have a temporary right to de-' 
mand them (i). Sequestrations are in use on various oc-t 

• 

casions : First, it being incidental to tithes and other spn 
ritual possessions, to be exempted from the sheriff's powej» 
of levying thereout any judgment debt, (which Sir Edt» 
ward Coke (j) enumerates among the privileges preserved 
to the church by Magna Charta), on (Ar) such sheriflF's 
return to a writ of execvtion directed to him, that the de- 
fendant is a beneficed clergyman, having no lay fee, a 
writ called a levari facias issues, requiring the diocesan 
to levy the demand out of his ecclesiastical goods, and by 
virtue thereof, his tithes shall be sequestered. Such 
process, indeed, has been (Z) contended not to be a 

(K) Swinb. 140. 9 Mod. 74. (j) 2 Inst. 4. 

3 Wms. 386. (ifc) Bum. EccL L. t. Sequestra-' 

(0 See Sheffield v. Serjeant, tioo, F. N. B. 599. 1 Sch 3«Qi 

Hard. 102. Gwill. 503. & infr: (0 1 Mod. 260. 2 Mod. 257. 
264. . . - . 

D 8 
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proper sequestration^ because the return of the bishop is 
to be (as of a sort of ecclesiastical sheriff) fieri feci, or 
nvUa bona, and not sequestrari feci ; but the distinctio^ 
rests in mere matter of form. 



Another (m) occasion of sequestration occurs, where 
the right to a benefice is in controversy, and a suit is de- 
pending to try which of two claimants is the lawful incum- 
[36]] bent of a parsonage, or vicarage ; or after sen- 
tence against one party, who has appealed to a higher ju- 
risdiction. 

The general course of proceeding seems to be this 3 
— On a proper petition in the case last put, by either of 
the litigants, alleging the controversy, and that opposi- 
tion is made to collecting the profits, the ecclesiastical 
judge decrees, that the fruits of the church be sequestered, 
and commits the power of collecting them to the church- 
wardens, or some others of the same parish, who thus ac- 
quire a temporary right of receiving the tithes ; which. 
Dr. Burn says, it is best, and most legal for the seques- 
trators to receive in kind. But the judge previously takes 
a bond from the persons to whom this authority is depihed, 
with a condition underwritten, duly to collect the profits, 
and to render a just account thereof; and where the right 
to the incumbency is in dispute, he usually appoints some 
minister to serve the cure for the time that such contro- 
versy shall be depending, and requires the sequestrators 
to allow an appointed salary out of the profits of the church 
to such officiating curate ; and he also orders them to cause 
the sequestration to be published in the church in the time 
of divine service, that the parishioners (n) may know to 
whom tithes are to be paid. After the sequestration hath 
answered its purpose, and is taken off (as when a judg- 

(m) Wats. c. XXX. (n) God. Rep. cani app. 15. 

8 
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ment debt is raised and satisfied ; or yyheti the litigation 
respecting the right of the benefice is det^rminedX the 
clear residue of the profits collected is to be restored to the 
party entitled to them in specie, if they remain so ; or if 
not, their value is to be paid to him. This the sequestra- 
tors, if indisposed of their own accord, are compellable to 
do by the spiritual court ; and if being summoned there, 
they delay coming to a just account, the judge may deliver 
the aforesaid bond to the party aggrieved, in order to his 
suing upon it at the common law. 

. A third case for sequestration is, as a remedy for [37] 
(o) dilapidations. Thus, . when the rectorial house or 
chancel, which the incumbent (p) is bound to repair, is in 
a decayed and ruined state, if after due admonition he 
shall delay to begin repairing the same for the space of 
two months, then the bishop shall sequester the tithes and 
profits of the benefice till the necessary repairs shall be ac- 
complished. The admonition may proceed from the arch- 
deacon ; but the diocesan only has the power of sequestra- 
tion. The whole (q), however, ought not to be seques- 
tered for dilapidations, but a competent allowance left for 
the incumbent's maintenance. 

Lay impropriators are generally under the same obliga- 
tion of repairing the chancel, as spiritual rectors ; but (/ ) 
impropriate tithes cannot be on this account sequestered. 
This, at least («), seems admitted to be the prevailing opi- 
nion among the common lawyers. For although bishop 
Gibson alleges reasons against it, particularly, that nothing 

(o) God. Rep. 14. (r) 1 Mod. 258. 2 Mod. 254. 

(p) A Ticar may be bound tore- 2 Vent. 35. 3 Rt>b. 829. cont. 

pair the chaocel, or to contribnte (t ) Ay\. Par. j« can. 495. Gibs, 

thereto, Lynd. 253. Cod. 199. 

(q) 2 Vent. 35. 
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was conveyed to the king at the dissolution of the monas- 
teries, but what those bodies had enjoyed, that is, the pror 
fits over and above the finding of divine service, the re- 
pairing of the chancel, and other ecclesiastical burthens : 
Yet the legislature having made such impropriations lay 
fees, they of course become exempt from the jurisdiction 
of the spiritual court, and this seems conclusive on the 
4rgument. But, for {t) neglecting the repairs of the chan- 
cel, lay impropriators are personally amenable to the ec- 
clesiastical tribunal, and may be proceeded against by cita« 
tton, censures, and excommunication. Dr. Burn (ti) re- 
f38] commends the course proper to be pursued, and 
seems to think it necessary for churchwardens who sue, to 
prove that the parties prosecuted, (for there may be more 
than one impropriator), have received tithes or other pro- 
fits belonging to the rectory, sufficient to answer the re- 
pairs; and adds, they must settle the proportion among 
themselves. 

On this occasion, at least, however, it is requisite to 
distinguish between appropriations and impropriations^ 
though often mentioned indiscriminately. The latter, as 
may have been collected from what has been before stated, 
are such parsonages as having belonged to the religious 
houses by the statutes for dissolving those bodies, came to 
the king, and from him to his patentees, and are now 
vested in lay hands. The same account may be given, I 
apprehend, of most, but not (x?) all portions of impropri- 
ate tithes, at present in lay hands. An appropriation (to) 
is where such a parsonage or other church preferment be-; 
longs to, and is in the possession of some ecclesiastical 

(0 A7I. ibid; 3 Keb. 839. GwHL 136. & infr. 51. See also 

(tt) 1 Barn, 323. Priddle v. Napier. 11 Co. 8. b. 

(o) Gwill. 1513. Gwili. 236. and Macgill v. Le 

(o) 4 Bam, 10. See Grendon Strange, GwiU* 815. 

• * 

9. Bishop of Lincoln. Plowd. 493. 
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corporation^ sole or aggregate^ and their successors^ of 
which there (x) are alleged to be in England above a 
thousand. And as to such of them^ at leasts as never 
were the property of the religious houses^ and, therefore, 
certainly were not made temporal fees by the statutes of 
dissolution, there appears no ground (y) to exempt them 
from the power of sequestration for neglecting the repairs 
of the chance], more Especially, as corporations aggre- 
gate (the more frequent owners of them) are not capable 
of being excommunicated. And it seems clear, that («) 
where a prebendary possesses tithes, or other spiritual re- 
venue, as annexed to his peculiar stall, or in his sole and 
distinct right, a sequestration may issue for dilapidations. 
But where he is only entitled as a member of the [39] 
body aggregate, the estate of the corporation cannot be 
sequestered for the default or debt of the ihdividual. 

Another (a) common occasion of sequestration is the 
avoidance of a benefice. During the vacancy, the church- 
wardens are to receive the tithes and profits by the bi- 
shop's appointment, under the seal of his court, to pro- 
vide for the cure, and to render an account to the succes- 
sor. The ordinary (b) has this power, though the right 
of presentation be in the king, if he omit the exercise 
of it, that there may not be an interruption of divine 
f^ervice. 

Lastly^ the (c) tithes and profits of a benefice may be 

sequestered, where the incumbent neglects the cure ; and 

such was (rf) the implied mode by which the ordinary was 

3 to collect, in order to distribute among the poor of the 

parish, one year's profits of the benefice of an incum- 

{x) 2 Mod. 257. (b) Doct. and Stud. dial. ii. c. $6. 

(If) 2 Mod. 254. Wats. 72. 2 Mod. 255. 

(«) 1 Sel. 321. (c) God. ibid. 15. 

(fl) Ayl. ibid. God. ibid. (d) Wat. c. xliii. 



3d Law of Tithes. Chap. IL 

bent^ not residing^ forfeited by statute J 3 EI. c. 20. while 
that law was in force. It is^ therefore^ consistent with an- 
cient and systematic usage on this occasion, that the re- 
cent statute 43 G. 3. c. 84. which repeals the former act^ 
directs its regulations to be partly enforced by sequestration 
as to such non-residence of beneficed clergymen, as is not 
authorized by licence, or exemption under the new law. 
First, it is thereby properly and justly provided, and in 
{e) conformity to the principles of our old law, that (/) 
no penalties or costs incurred by non-residence and Judg- 
ment shall be levied by taking in execution the body of 
the party sued, where it shall appear that the demand may 
be raised out of his preferment by sequestration within 
the term of three years ; secondly, in (g) case of the dio- 
[403 cesan*s monition to a spiritual person to reside, and 
perform the duiies of his cure, and no return made thereto, 
or' one that is unsatisfactory^ it shall be lawful for such 
diocesan to issue an order in writing enjoining residence, 
and if that be not complied with, to sequester the profits, 
with a power, however, given to a party thinking himself 
aggrieved, of appealing to the archbishop of the pro- 
vince. Lastly, if (A) a clergyman shall continue three 
years under sequestration for non- residence, or shall 
within that space incur three sequestrations, not being 
relieved as to any of them on appeal, his benefice shall 
become ipso facto void, and the patron may present 
thereto some clerk other than the party sequestered, as if 
vacant by natural death, or resignation (t). 

(0 F. N. B. 305. Canning v. Jones, Gwill. 364- 

(/) h 17. MiUs V. Etheridge, Gwill. 660. 

(g) § SO. Quilter o. Mussendine, Gilb. £q. 

(A) S 33. Rep. 228. Gwill. 668. Law v. lb. 

(0 On the subject of non.resi- betson, 5 Burr. 2722. Gwill. 1002. 

dence see Collins v. Vaughan, Cro, Wilkinson qui tarn v. Allot, Cowp. 

Eliz. 109. Gwill. 161. Goodalev 420. Gwill. 1098. Atkinson 9. 

Bi€kec, Cro. EUz. 590. Gwill. 204. Folkes, 1 An«tr. 67. Gwill. 1376. 
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Sequestration is only a temporal suspension of the in- 
cumbent's perception of the profits. It is said (J) not to 
bind the interest^ nor put the rector oui of possession. 
Certainly institution and induction de novo, after seques- 
tration is taken oif^ are not necessary to reinstate him in 
his right to tithes. And {k) if the continuing incumbent, 
or successor^ as the case may be, is dissatisfied with what 
the sequestrators have done in the execution of their 
chai^e^ the more proper tribunal in which to call them to 
account^ and for the redress^ seems to be the spiritual 
court ; and if he still considers himself aggrieved^ he may 
carry on the cause by appeal through the ascending series 
of ecclesiastical jurisdictions. 

(J) I Mod. 269. (k) 4 Burn, 318. 
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CHAPTER III. 



Divisions of Tithes ; and Matters between Rector and 

Vicar. 

JL ITHES have been variously divided and classed. 

I. {a) The most approved and unexceptionable divi- 
sion of tithes^ generically^ seems that which distributes 
them into three classes^ of predial^ mixt^ and personal. 
This distribution is alluded to by the definition of tithes 
given in the last chapter. Predial tithes^ or tithes of (6) 
quidquid oritur ex prcediis, are derived immediately 
from the ground^ as corn, and hay, and other fruits of 
the earth. Mixt tithes are produced mediately through 
animalff, which have their sustenance and nourishment 
from the ground. Personal tithes arise from the labour 
and industry of man. 

The first material distinction flowing from this division 
is made by the statute 2 and 8 E. 6. c. 13. which requires 
all the king's subjects truly and justly, without fraud or 
guile, to set out and pay their predial tithes (eo nomine) in 
their proper kind, in such manner as hath been of right 
yielded within forty years next before the making of that 
act, or of right ought to have been paid. The necessity 
(c) of setting out tithes, is applicable to predial tithes only. 

(a) Doct. & Stud. dial. ii. c. 55» Trio. Coll. Camb. from Anstr. 760* 
§ 313.— Degge, p. ii. c. 1; -GwilL (b) Rebuflfus cited, Gwill. 429. 
356. 29. 429, 430. 1447.— Scarry. (c) Gwill. 428. Norton v. Clarke. 
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Mi xt tithes are said to arise from the earth also, but by: 
means of animals depastured on it, or otherwise nourished 
with its fruits. In this class, therefore, are (d) enume- 
rated, not only the lire increase, or young broods df 
cattle and poultry, but other profits resulting through the 
medium of animals so nurtured, as wool, milk, cheese, and 

In (e) a recent case, the principal question was, whetheif 
agistment tithe (that istitheof pasturage, or more property 
(/) tithe in respect to herhage, or grass eaten by cattle not 
tithable), was a predial or mixed tithe. To shew it to be 
the former, it was argued, that it was paid not for the in- 
crease or improvement of the animal agisted, but for the 
grass eaten by it, and was proportioned to the value of the^ 
grass, not to the value of the actual improvement; that when 
the occupier of land does not agist his own cattle, but 
those of strangers, the tithe for the agistment of barren 
cattle is due from the occupier as owner of the grass, an* 
that if the grass has before paid tithe of hay, no tithe is due 
for the agistment of the aftermath ; hence it was inferred, 
that the tithe was attached to the grass, not to the cattle. 
On the other hand, the aforesaid statute of Edward the Sixth 
was relied on as establishing, that all predial tithes were such 
as might be set out, agistment tithe is incapable of being 
so: and it was among other things contended, that animals 
reared for the plough, or pail do not pay tithe token young ; 
»c<, if the tenant changes his mind and sells them, agis* 
ment tithe becomes due from the first ; but if it were tithe 
for the grass it would have been due immediately, and would 
not have depended on a future event. But the court held, 
that the arguments used on the part of the formers, satis- 

(d) Wats, c- xlix. (/) Gwill. 1336. in Ellis v. Saul, 

{€) 3 Anstr. 760.— Gwill. 1446. from 1 Anstr. S3«. GwilL 1547. 
Scarn ©. Trin. CoU. Cwnb, & Wood. 
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factorily proved^ that agistment tithe is the tithe of the 
grass eaten^ which arises immediately from the soil^ and^ 
therefore, it is a predial tithe; and as to the statute^ which 
affixes a penalty on not setting out predial tithes, it must be 
understood, as relating to those only, which are capable of 
being set out. 

Predial and mixt tithes are to be paid according to the 
value of the articles tithable, without (g) deducting for la- 
bour and expences : but as to the third class, personal tithes 
arising from the personal labour of the parishioners, the 
tenth (h) of the clear gains only is due. 

These personal tithes are supposed to have become less 
considerable than they were formerly. For they are thus 
described by Lindwood (i) '^ sic dictte quia potitis respeetu 
peraofue solvuntur quam ret tUputa de artificio negotia- 
tione Sg milUia :*' and Watson (Jk) speaks of them as pay- 
able by men of numerous occupations and descriptions, 
viz. buying, selling, merchandizing, fishing, fowling, 
hunting, or following, any trade. Their sinking into dis- 
use, is attributed by Dr. Wood (/) to the clause in the 
statute2& 3 E. 6. c. 13. which does not allow the ordinary 
to examine a parishioner on oath as to these personal tithes. 
By the same statute, § 7. day-labourers are exempted from 
this payment. It has also been determined (m), that an 
innkeeper is not chargeable with them in respect of the 
profit made by the sale of wine and beer, nor any pei*son 
for the gain of money put out at interest. It would, there- 
fore, perhaps be difficult to find any species (except the 
two articles hereafter mentioned) of personal tithes, paya- 
ble at this day ; the statute (n) confining the payment to such 

{g) Gwill. 430. (0 Inst. 176. 

(A) St. 2 & 3. E. (m) ^ Bal. 141. 

(0 ProT. 155. (n) S 7. 
{k) €. xlix. and lu 
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persons and places^ by whoni^ and in which the same hav^ 
been accustomahly used^ or ought to have been made 
within these forty years^ that is^ next before passing the 
act ; adverting^ as it seems* to the rule of the ecclesiastical 
courts^ according (o) to which that space of time will estab- 
lish a custom^ or prescription. It is (p) not sufficient that 
they have sometimes^ but must have been constantly paid 
within the forty years next* before the act. If it be de- 
manded how such payment is to be proved ? Degge answers, 
by what has been done all the time of memory since the act. 
Here, then^ another important difference is made by the sta«- 
tute between these personal tithes and the two other classes, 
the former {q) hot being like predial, or mixt tithes due 
of common right, but where they have not usually been 
paid, not being of right demandable. . 

The two distinct articles above alluded to, as perhaps the 
only species of personal tithes now payable, which have been 
judicially referred to this class, are those of mills, and fish. 

1 . And indeed in respect to mills, strictly speaking, tithe 
of mills is not simply a personal tithe, though to be paid 
for as such ; it partakes of a predial nature quia de locis 
certis percipitur (s). Mills more ancient than the ninth year 
of Edward the Second are (t) by a statute then passed, 
called articuli clert, c. 5. impliedly discharged of tithes. 
If such mill be rebuilt upon the old foundation, exemption 
ihall hold good, and revive. • But (u) if the materials of 

(o) 1 Wms. 663. is put by mistake for art. cleri. 

(P) Degge, p. ii. c. 22. (0 Gwill. 871. Thomas r. Price, 

(q) 3 Bui. 212. 1 Rol. 405. 286. anon. But see Gwill. 355. 

Burn, 73. More v. Russel, that a scite dii- 

<r) Vid. infra, 48. charged by a modus exempts a mill 

(«) Gwill. 130. n. 982. Aisello. erected thereon. 
Adman ; bat the St. art lupcbartas, 
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an old mfll are employed in erecting a new one on a differ* 
ent scite, though on the same stream ; or if such new mill 
is built on land exempt from tithe^ as having belonged 
[45] to a religious house, petsonal tithes are due^ that 
is', the miller must account for and pay to the incum* 
bent where the mill stands, the tenth part of the pro** 
fits arising from com, grain, and malt ground over and 
above all incidental charges ; among which rent (v) is a 
principal deduction where the mill is occupied by a lessee ; 
where, by the owner, the annual value is to be computed 
and deducted ; and , the same is to be done where the pro- 
prietor has rebuilt or newly erected a mill, and occupies it 
himself, as it woiild be hard on the present incumbent if 
the whole expences of building were to be deducted out of 
the first profits. The mode (zo) of accounting for the pro- 
fits of mills as for personal tithes, that is, deducting ex- 
penses, had been previously settled, (though afterwards 
(x) called in question) in a caise in the House of Lords (j/), 
and is now finally established. By the same case in the 
Hou^e of Lords, as well as by what has been before ob- 
served, it appears, that mills newly built pay tithe from 
the time of their erection ; though (s) this was contrary to 
the opinion of the two chief justices, who held no tithe at 
all was due for such new mills, the same being a personal 
tithe, and of course wanting the support of custom. But 
the statute of Edward the Sixth, speaking of personal 
tithes (a) generally^ may well^be controlled by the former 
law of Edward the Second, which requires the payment of 
tithes from newly erected mills speciatim, and it is reason- 

{u) 3 Anstr. 913. GwiU. 1460. (y) 2 Wms. 463. Gwill. 676. 

Hall r. Machet. Carieton v. Brigbtwell. 

(w) Vin. Abr. t. Dismes, M. 3. («) Gwill. 698. 

pi. 5. 1 Br. P. C. 157. Gwill. 596. (a) In toto jure generi per spe- 

. Chamberlaine «. N^ewte. ciem derogaiiur^ 4*^* -EfelR* ^ritpr* 

(«)Gwai.623.Dodson9.0liyer. 4to. 1783« 36. 
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able, that the non-payment, which is to confer the privilege 
of exemption, should be constructively limited to things 
previously in existence. It is, therefore, settled by the 
cases (6) referred to, that new mills pay tithe. However, 
where the date of a mill's erection is unknown, and [46] 
no (c) proof is adduced of tithes ever having been paid, 
the court from, such non-payment will presume it to be 
more ancient than the statute of artictUi cUri, and so not 
tithable. 

Another point seems long to have remained unsettled^ 
namely, to the incumbent of what parish tithes of mills 
' should be paid, whether where they are situate, or where 
the occupiers reside. A writer (d), whose fame is perhaps 
inferior to his merit, determines it to be, where the miller 
dwells and hears divine service, and (e) this doctrine ha9 
one judicial declaration in its favour. But the current of 
authorities is otherwise, tithes of mills being considered 
as predial in respect of locality, though properly personal 
as to the manner of accounting, and the quantum of pay- 
ment ; and (/) it is firmly established, that they belong to 
the incumbent of the parish where the mill is situated, and 
the business carried on, which agrees with the old law of 
Prance, '^ decirrue (g) solvantur illi ecclesue ubi molendi" 
num situm est" Yet tithes (A) of mills, like other per- 
sonal tithes, are to be accounted and paid for annually at or 
before the feast of Easter. 

The preceding observations relate only to water-mills, 
or wind-jnills for grinding com, and grain. If (i) such a 

(b) Gwill. 355. 871. 1460. Gilbert v. Gurnej, Scacc. ace. 

(c) Gwill. 644. Hughes v. Bil- though this matter was not moved, 
linghurst. (g) Rebuffus cited, Gwill. 356. 

{d) Wood Inst. 163. 170. (h) Stat. 2 & 3 E. 6. c. 13. § 7. 

(e) GwiU. 983. Wilson «. Mason. Gwill. 985. 

(/) GwiU. 871. 1266. 1460. (i) GwUl. 974. Wilson p. Mason. 
Hall V. Machet, from 3 Anstr. 91 3« 
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mill privileged from its real or supposed antiquity is con-* 
verted into one of a different description^ and afterwards 
reconverted to its pristine use, it shall not lose its exemp*- 
tion, or become tithable as a new mill. But (k) where a 
[47] modus, or customary payment in lieu of tithes was 
pleaded to exempt a mill formerly used in part for grinding 
com^ and in part as a fulling-mill, but several years before 
the suit the fulling wheels were removed, and mill-stones 
put in their room, the plea was over- ruled by reason of such 
innovation^ by which it became fis it were a double corn 
mill^ a new as well as an old on^. « In that case it not only 
appears^ that a new mill built on the same stream as a pri* . 
vileged one^ jqv a fulling-mill converted into a corn-mill 
shall pay tithe, but that even if new wheels and stones* are - 
added to a mill covered by a modus, by which the work of 
two mills may be performed, it is as two mills, and cannot 
be protected by the former modus. In the other case (/) 
just referred to, it was argued, that no mills are tith- 
able but such as grind meal for food of men^ or animals^ 
nor then if only for home (m) consumption^ not for sale; 
and it was suggested, that those mills only could be intended 
tithable, which were constructed for purposes in use at the 
time of passing the statute of articuli cleri. These gene- 
ral doctrines, however, were not in that case settled, nor 
were they involved in the judgment pronounced. But 
(n) it has been holden, that a copper-mill^ fulling- 
mill, (unless (o) perhaps by special custom) shav* 
ing-mill, glass house, tin or lead mill^ paper mill, or the 

(k) 3 Atk. 17. Gwill. 782« 523. Gwill. 354. Joluison r. Dand. 

Talbot V. May. ridge. Rolle and Croke both state 

(Q GwiU. 974. that a prohibit ioo was granted, and 

(m) Notitbeisduewhereamijl 8o»is R. A. 641. but io the same 

11 used only for grinding oats for paragraph of the last book there ii 

the owner's honnds, Gwill. 1022. a latter case with the same names. 

Hicks V. Tiiose. ^ contra. 

(fi) Ut. 314. 2 Rol. 84. 2 Cro. (o) 8 Atk. 19. 
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WlA, pay no tithe, the profits in sneB indtanceii ttriffffg: 
frowi tlie labour and industry of man. The gem^faKty 
rf thfia reason wouM not only preclude the prcrftts of any 
AcltnilBttture from being tithable, but would al^ exempt 
finH, the tithea of which I am about to mention. We mast, 
therefore, I suppose, Understand, that thte machines [4Q 
abov'fe enumerated are pnm^y^cie exempt from paying ttthei, 
but maybe subjected to them by shewing a custom fOf tlttX 
purpose. Indeed, Easter offerings have been said (p) by 
a learned judge, to be a compensation for personal tithes, 
oeitMnly a very inadequate one ; for {q) fhougli due 6^ 
eommoti right, it is at the rate of twopence oAFy for' 
each parishioner, except where il 10 ci^tomary to pa;^ 
more. 

I have already stated, that in strictness tithe of mills i^ 
not simply a personal tithe, but of a predial nature thus : 

Where, by an act of parliament for enclosirig certain 
common fields, on which a mill was erected, the Commisf- 
sioners were directed to allot to the vicar a compeYisaliOri for 
the vicarial tithes of their common fields, after the rate df 
ninepence in the pound ; and the same Was allotted accord- 
ingly ; the vicar claimed tithes of the mill, insisting that' 
they were personal tithes, aiid not payable in respect of 
the land on which the mill stood ; that the mode of com- 
pensation presented by the act negatived the idea of its be- 
ing a satisfaction for those tithes, ninepence in the pound, 
on the annual value, not being a mode of computing a 
compensation for the tithes of mills. But the Court declared 
that the tithe of a mill, though to be recovered in the na- 
ture of a personal tithe, is not to be taken strictly as a per-^ 

(p) Bun. 174. Gwill. 662. Bunb. 173. GwiU. 662. 889« 3 

(j) Egerton V. Still, Bunb. 168, Bam Ecch L. 90. Carthew v. EdU 
Gwill* 661. Laurence v. Jones^ wards, 

E 
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soiml lithe ; but is so fkr predial, and has so much reference. 
i3 a^ertain place, in which it arises^ as in the particular 
case before the Courts to fall within the description of a 
small tithe in respect of an old inclosure for which a sum 
of money had been appointed to be paid by virtue of the 
act ; and as such that it was determined and was for ever 
extinguished. — The bill therefore was dismissed^ but witli- 
out costs^ it being a new and doubtful question, (r) 



2. The other species of personal tithes, to which I have 
just alluded, is that of ^^A. But fish taken (s) either in 
the sea. or in a common river, are not tithable, on the 
principle of their being fera futtur^e, unless by special 
custom, (-infr. 153.) Where the claim is supported by 
custom^ they are generally to be tithed in the same 
manner as other personal tithes, that is, a tenth of 
the profits is to be paid after costs deducted. And as tithe 
is only due by custom^ so less (t) than a tenth by custom 
may be due. On the other hand, where the custom is 
express for paying tithes of fish in kind^ it seems expencet 
ace not to be deducted^ and so an incumbent or lay impro*- 
priator may be entitled to receive a much larger proportion 
than a tenth of the clear profits in respect of thw, though 
a personal tithe (u). Both these decisions are alike sanc- 
tioned by the before mentioned statute 2 & 3 E. 6. c. 13. s. 1 1 . 



(r) Gaches v, Haynes, Gwill. 
1256. See also Bennett v. Read, 
GwiU. 1283. 

(9) Degge, pu ii. c. 8. 1 R. A. 
630. Noy. 108. HoUand r. Heale, 
cited in Williams v. Baron. 

(/) The canonists allow this dis- 
tinction between personal, and real 
or predial tithes, as to which lat- 
ter such a custom cannot be main- 
tained. AyU Par. u can. 608. 



(u) Noy. 108. 1 Lev. 179. Shep- 
pardr. Penrose, cited, Gwill. ibid, 
See to the sanie effect Gwill. 621. 
Earl of Scarborough v. Hunter 
which case is differently reported 
Ban. 43. and the concluding pro* 
position therein that one tithe may 
be paid by custom, and one of com- 
mon right (of fish), seemi contrary 
to aU the authorities. 
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by which pairifthes standing upon and towards the sea coasts, 
the commodities whereof consist chiefly in fishing, and 
which have used to satisfy their tithe by fish^ shall pay 
their tithes according to the laudable customs used of aa« 
cient time within the forty years then last (v). 

As to the question to what particular church tithes of 
fish shall belong, it is aftrmed by Degge (10), to be the 
custom of South Wales, (and there seems nothing unrea- 
sonable that it should prevail ebewhet^), '' that if the 
parishioner of one parish land his fish in another, the 
tithes are divided between the parson of the parish 
^' where the fisher lives, and the other where he landed 
his fish ; but if the parishioner land his fish in the parish 
inrhere he himself dwells, then the rector of that parish 
'' has the whole tithes." Complicated and circumstantial 
claims and questions may- arise on the subject between. in* 
cumbents, and ^ impropriators of neighbouring parishes, 
but unless the custom be explicitly clear, the (oc) presump* 
tion appears to be in fitvour of the parish where the fish* 
erraan dwells. 

Not only fish caught in the sea, or a common river, but 
those {y) kept in ponds also (where they may be con*- 
sid^red in constant actual possession, and consequently the 
principle derived from their wild nature may be thought 
of less weight), when caught and ^ sold, have been deter- 
mined not to be tithable without special custom. It was 
in such case insisted^ that they were wild in their nature ; 
and as an additional reason, that they are qm%i in the 

(r) 3 Br. P. C. 479. Gwill; 691. Baroli. 
Gwayas r. Kelynack. (y) Gwm. 616. n- 1681. NU 

(») P. a. c. 13- cholas 9. Elliot* Set Deggs^ p. 

' (x) GwUL 931. Williafiif o. ii. c. 8. 

E2 
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xealiy^ and go to the heir ; which ia equally applicable t» 
pigeoni in a dovecote ; yet {z), youngs pigeons if 8okl> ape 
[50] tithable of right without a custom. If (a) used in 
home consumption they pay no tithe, except {h), perhaps^ 
by special custom. It is to be observed lastly, concerning 
this tithe of fish, that (e) where they are kept in a pond 
for the owner's pleasure and home consumption, not sold, 
or inade profit of, no tithe is due, in which case it seems* 
the allegation even of a custom to render them tithablOj 
would not be allowed ; although it hath been ab*eady, an<l 
wiB continue to be seen how materially custom may affect 
the right to tithes, and augment^ or diminish, this ecclesias- 
tical revenue. 

* 

II. A second {d) division of tithes is into great and 
9maU. Corn and hay universally, (Uiough vicars may be 
specially entitled to limited portions, and descriptions of 
these article), and wood, except so far as local usages^ 
prevail tp the contrary, are a^ccounted great tithes. All 
other predial tithes, exclusively of tlK>se above specified> 
and comprehending (e) seeds even of articles which, 
ripened to maturity, would be great tithes, as well as mixt, 
and personal tithes in general, are ranked in the class of 
small tithes. It has (/) formerly been thought by some 
judges, that the distinction of tithes into great and small 
might properly enough depend on the quantity. As if a 
large proportion of a parish were sown with flax, potatoes, 
or other product, being of the nature of small tithes, that 

(a) 1 R. A. 635. Degge, p. iL <:• (e) Com. R. 633, Gwill. 749. 

S. Thompson c. Holt, Gwill. 671. Wallis v. Pain,' Gwill. 889, 926. 

(a) Lit. 40. Gwill. 4^. Anon. Clarke v. Stapler, 938. Cartwrighi 

Bbtl. 27 S. C. Hjetl. 147. Flpwer v. BaUey, 1173. Jerepiy,9. Strang^-. 

». Vaughan. ways. 

(i) 1 R. A. 641 (/) 2 ViB. lect. 9U See Nortoa 

(c) Bok. 151. ed. 1760. m Clarke, Gwill, 438. 

(^ Degge, p. ii. c. 1. 
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they wduld by these means be conrerted into great tithes^ 
and would belong to 4he rector. But (g*) this opinion h» 
been decisively over-ruled ; and it is now cleariy under- 
stood^ that the law denominates and adjudges tithes [dlj 
to be great or small according to the intrinsic nature of 
the thing, not from the quantity^ the mode of cultivation, 
or the use to which they are applied. Such (A) predial 
tithes as ate of the nature of small tithes, must foe set out 
pursuant to the statute of Bdlvard the Sixth ; as was 
resolved in the case of appfks, and as appears thU pre- 
vailing' opinion in that of weati^ but not positively so ad- 
judged. 

III. Tithes are sometimes divided into tectorial and 
Ttcurial. But this is a less proper distincttoti than the two 
former, not being like them founded on the nature of th6 
tithaMe matters Uiemsetves, but varying according to par^ 
ticular endowments and local usages, thatt being in fAost 
phces a rectorial, which in ftome comparatively fow othen 
is a vieanal thhe. 

I proceed therefore to the ^cond prtirposed head tif 
this Chapter, namely, the legal question!, and contmver* 
sies, wlrich may arise between rectors atid vicafs; arab^ 
ject closely connected with the diticioifi of tithes fnto ^n^ 
and steall. 

Tithes, as Lhave already stated, being due of common 
right to the rector, m questions between a rector and vicar, 
or between a rect6r and pofrtionist, touching the extent of 
tbeii^ itespdctive rights, the* rector is entitled to stanfd oA his 
tithe at common law and f 6 throw the onus prbbancfi oii {he 

ft) « Atk. iM. Owffl. rti. (h) Q^rtL 430, 1. l*<rf(**A 
Smith V. Wyatt, 5 Br. P. C. rtBT. 
GwiU. 874. Sinu 9* BMinsCt. 
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vicar or portionist : and in the latter instance it has been 
thus held^ though the rectors were for a long series of years 
in possession of- the portion as lessees of it^ and had by those 
means confounded the boundaries (i); • 

In a learned work (A:) some remarks are made concern- 
ing the origin and endowments of vicarages ; a more \ 
exact account of which^ as to some points^ maybe collected c 
from a case (2) reported at large by one of our earliest 
and best compilers^ from which it appears^ that .appro- 
priations were originally made to none but spiritual corpo- 
rations sole^ as a dean or abbots who (m), thereupon^ were 
formerly reputed to have the cure of souls as common in- 
cumbents have^ and as the latter are parsons for life^ the 
former and his successors became parsons for ever, After- 
[52] wards, and very frequently, appropriations were 
made to spiritual corporations aggregate ; who could not 
collectively in the parish-church say divine service, nor 
minister the sacraments; and then it became necessary for 
those purposes, to substitute a vicar competently (n) en- 
dowed. From this source, and the subsequent dissolution 
of the religious houses, the ancient possessors, arose the 
l^reat number of impropriate rectories at present inlay, 
hands. The parties, whose consent was supposed requi* 
site to forming appropriations, were the patron, the bishop, 
and the king as king, (I mean independently of his now 
acknowledged ecclesiastical supremacy), and as kingcon- 

(0 Femrs v. P^Ilatt, Gwiil. day, see Gibs. Cod. t. xu. c. 13. 

0OS. 1 Burn eccl. 1. 70. 4 Barn 10. 

(k) 1 Yin. lect* 316. See also 3 Com. d. 162. st. 43 G. 3. c. 84. 

Ward V. Britton, Gwiil. 330. § 13. 

(QGrendono.Bishup of Lincoln, , (n) 1 Vin. lect. 315-6. But see 

Plowd. 403. GvilU 136. Hanstoa p. Cocket, Croi Jac, 262. 

(m) As to spiritual rectors and Gwiil. 235. 
Ticars lathe same chorch at this 
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tingently entitled to escheats, and to presentations by lapse^ 
which contingent rights were annulled by appropriations. 
But sometimes the pope, claiming to be supreme ordinary^ 
superseded the necessity of the bisliop's concurrence ; and 
such authority as the Roman Pontiff used to exercise^ 
is now by various statutes transferred to the king (o) ; 
who may therefore create de novo, and vest appropriations 
in (p) spiritual corporations having succession^ by con- 
sent of the patron^ or whei^e he is himself patron, without 
the agency of the bishop : but it is a prerogative not very 
likely to be called into exertion. 

V 

When (q) a vicarage hath lon^ continued, an endow- 
ments although ^no instrument thereof be shewn, shall be 
presumed ; and the validity of the appropriation shall not , 
now be defeated from that imputed defect. 

The. most common mode of endowment of vicarages, on 
appropriation^ has been by allotting the small tithes (r) to 
that use^ leaving the great tithes for the rectcN*. Some* 
times a vicar has, by a more special endowment, (s) [pSJl 
a described portion of the great tithes also, or of the glebe^ 
or of the tithes of the glebe {t); and (u) sometimes he is in 
part, or -wholly, provided for by a determinate annual sum 
of money. And indeed the rectory may be without glebe^ 
for the parson may convey away all his glebe to the vica.r : 
there are instances of compositions between the vicar and 

(o) Aldeu 9. Tothill, QwiiL (r) See Cox v. Maroo, GwUl. 

436-467. 506. . 

(p) Qf* If to lay corporatimts, « (#) See Willis v, Hairey, GtrilL 

Gwill. ibid* where there is a 94S. 

profusion of learolng on t\e . (0 Bairton v. liellis, Fitz. 78; 

subject. GwtU. 1,613. 

(q) 13. Co. 4. Gwill. 15S (tf) See QwiU. 109«. in Llojrd 9« 

Grymes «• Smith. Mortimer. 
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tb« jfBLTtion hj ffbkh ilji^ pai^on b9» given all Ub titties ai^ 
gU^f (o tti^ VMV reserving « rent only far hiintelf (x^). * 

Of the disaolutiou of vicar^ges^ the work (w?) above re- 
fen;ed ,to Ijaa shortly treated ; and here it is ueAe^sajy 
iDt^rely to oh^erve^ that a (x) vicarage once eadowed if 
not re-united to the rectory by non-presentation of a vic^r 
fpr 9 long aeries of years ; but the new vicar presented by 
l^pse become^ entitled to the tithes included in the en- 
dowment. 

No (y) tithes belong de Jure by original right to the 
vicar, bijt only derivatively under an endowment^ ox by 
virtue of a prescription, which supposes ^n endowment, 
one of which titles must be established in proof. It is (z) 
laid down that the original endowment cannot be prescribed 
against by the parson. And there is a (a) case transmitted 
to us by seyerol reporters, where the vicar^being entitled to 
^ipaJll tithes g^ner^Jly, ^ customary payment to the (6) im- 
propriator i^ liei) of the tithe of hops, being a species of 
pmall tithes, wa3 not allowed to operate in defeasance of 
this vicarial claim. Put this seems contradicted by (c) 

(«} fidgar V. bisl, Cro. Ckr. (y) Fill. 436. Str* 87. Y4. S§. 

149. GwUl.435. 6yrU1.3^. Gi^ne p. Msteq. 

(p) I Vto. 1^. 3*), ftc. (*) Gibs, Ck)d. 720. cites Prinj® 

(«) 1 Crd.;^873. GwiU. 221. v. Child, 

{lobiiuoii V. Bedel. Where it is (a)Gwill.522.Risdenv.Croiicb. 

saSd, the not presenting is the de- (b) ^ Kel. 612. 

fault of the parson himself. It is (c) 1 Mod. 216. Arg. in Ben« 

traey Aat the impropriator U Mtt d. Read. Gwiil. 1276. thid. 

the regular and original patron, 1335. Ellis v, Saul, from 1 Aasta. 

1 Vln.l!dct.flf;][>vttheimpropiia- 99% And^.Tice werA paynevt of 

tionandadTOWBonmaysubsequant- tilie modus to tho Ticaris a gooJ 

ly get into distinct hands hy a sopa* eKOmptioii against the impiopriafteir* 

rate conreyance of one or both of Bunb. 180. GwiU. 653. WoodU 

them. GwiU* 1128. SeviQ o. nooth e. Lord Cebham. 
L» BrowBlow. 
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mother and fuope receut authorities ; wocw^ng t6 ^ieh 
n modus or customary payment to the rector is a fftoi bar 

. to the vicar. For aU tithes, ^eat and smafl, belonged ori* 
ginaHy to the rector, who, though (d) not a necessary puty 
to appropriations made wher the church is full to take 
place upon avoidance, has yet been considered argument- 
tatively, and in the abstract, as the endowerof the vicarage, 

' that being derived out of the entire rectory ; and the vicarage, 
therefore, has been supposed more recent than the cus- 
tomary payment, which is always taken to be of imme<- 
morial antiquity ; consequently, as to the small tithes ia 
particular covered by the modus, the rector at the time 
of the endowment had not them in specie to bestow : bed- 
sides, that the parishioners have an interest and claim to 
establish the custom of the modus. On the other band, 
where (e) a lay impropriator claimed tithe of hay under a 
grant, which expressly mentioned it in the third year of 
James the First; but several instances were shewn of mo** 
duses or customary payment made to the vicar by parish* 
loners, who had no tithable ground but meadow : this 
tithe was presumed to belong to the vicar, and to b^ 
covered by such immemorial payments, not having been 
received by any impropriator for one hundred aiul twenty 
years, which had elapsed since the grant. 

And farther in favour of vicars (,/), p^escriptiQii maj 
either supply the loss, and stand in the place of the origpi* 
nal eodowment where none appears ; or, where such instett- 
nent is produced, may operate in additk>n to what itf 
therein expressed. Thus, in (g) case no endowment Is forth- 

(d> Grendon «. Bbkop of Lin- . (/) Glb«. cod. 7W« 

C0la, OwilL I4S* FoK n. Adye, (g) ChrUl. Itsa. JflciiM» 9* 

OwiU. (m. 3 P. Wm. S3a Walker, ibi(L IMS. VtLpt^ a. Fotr« 

(«)Biuil>.S«liGhffH«e7Sb8UiM MS^Mi^Tl/S. 
^. Rideoat, ot infr* 104» 
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coming, but the vicar hath been used to receive such small 
[]553 titJies as have in fact arisen, it shall be presumed, 
tiiat he was endowed of all small tithes arising and to 
arise ; and this presumption will entitle him to the tithe of 
new tithable matters of modem introduction, as virtually 
comprised within the endowment. On the other hand, 
where (A) an instrument of endowment is produced; and 
where the vicar has used from time immemorial, or for a 
long space, to take particular tithes, he shall not be con- 
cluded by their not being expressed in such instrument; 
but it shall be intended, liiat the tithes so constantly re- 
ceived were added to the vicarage by some {%) ancient and 
lawful^ or voluntary (Jk) augmentation. 

Where an endowment is expressed in words of ambi- 
^uous signification, usage must fix the construction (/). 
Thus, the word " garba'" (which (m) has been variously un- 
derstood, but properly means grain, or fruits of the earth 
bound up in sheaves), has (n) been determined to com- 
prehend the tithe of hay or otherwise^ and in favour 
of, or against the vicar, according as the custom has dif- 
ferently prevailed. So (o) also the words '^ altaragium, 
et minuta dedrnte,*' (the former of which is very frequent 
in endowments) may, by reason of, and in conformity to 
ancient and established usage, give a right to tithe wood 
to the vicar^ though this dejure is a species of great tithes. 



(h) Hard. 328. Gwill. 514. 
Twits 9. Braxenose G>n. 

(0 See 1 Vin. lect. 318. 

(k) Perhaps not unfrequently ; 
the same Ticarage repeatedly so 
aogmented, inDevie v. Lord Brown- 
low, 6 will. 1128/' . 

(0 Broadlej v. Brocklebamk, 
GwilK 1169. 



(m) Gwill, 882, 3, 4, 8. 1157. 

(fi) Parsdale v. Smith,. Cro. 
Eliz. 633. Gwill. 207. GwilU 
1244. Oglander 9. Lord Porofret. 
. (o) Degge, p. ii. c. 1. 2 Bui. 27. 
Gwill. 1673. Reynolds o. Greeoe* 
See also Franklyn v. The Mast^t 
Si Brethren of St. Cross. Banb. 7S«. 
GwUl. 629. 
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Endowment^ (p) or prescription which presupposes one, 
18^ as we have before seen, necessary to entitle the vicar to 
any species of tithes. But it hath been judicially (9) de- / 
clared, that when the vicar produces an endowment, [56] 
then the situation of the parties is reversed, the primd 
facie title to the extent of the endowment is in favour of 
the vicar; and if the rector would claim any of the articles 
comprehended within the terms of it, the onus prohandi 
is thrown upon him. In such case it is incumbent on the 
rector to give such clear and cogent evidence of a usage in 
the parish in his favour, with respect to the articles he 
would insist upon, as shall narrow the terms of the endow- 
ment, and induce a presumption that the parties interested in 
the tithes had come to some new agreement ; that some dif- 
ferent arrangement had been made with respect to the 
distribution of the tithes between the date of instrument 
(r), and the disabling statute of Queen Elizabeth. An in- 
stance of such attempt being made on the part of a rector 
occurred, where (s) competent proof having been exhibited 
of an endowment of the small tithes generally, accom- 
panied by some slig*ht and imperfect testimony of actual 
payment of them ; on the other side there was produced 
written evidence of the vicar^ being entitled only to a 
house, a close, and a small annual pension, which precise 
sum, indeed, it did not appear he had ever submitted to 
receive; the court referred it to the decision of a jury, 
whether the vicar was entitled to all small tithes. This 
case, and {t) another a few years preceding it, appear to 
confirm the position that an endowment is not conclusive 

{p\ GwUl. 1528. Awdry ©. (r) 2 Bl. Comm. 320, !• 

SmallCombe. See Ekins o. Dormer, (0 G will. 1268. Carrv. Hea* 

3 Atk. 534. Gwill, 800. and Bfta- ton J. .• -\ ^ . 

kerville v. Clarke, Gwill. 1567. (0 Gwill. 1108. Fynes v. Or. 

• • • 7 

(jq) Awdry v. Smallcombe, Gwill. dojrno. 
1528. 
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evideoce of a vicar*« rights^ hut tiiaA a variation may law- 
fully 1>e made ia it by n£W agreemants confirmed by 
usage. In (u) another oese^ an issue having been directed 
to ascertain whether a specified parcel of lands usually paid 
tithes to the vicar of A. or to the rector of B. (who was 
[57 ] not a party to the sttit), the jury found it bad paid tithe 
to neither^ butlay within the parish of A. ; the court resdved^ 
ifaat the vicar bein^ endowed of all small tithes within the 
parish^ thMg^ («) they have never foeea paid, has tlie same 
right to all within his endowaient without usage, unless 
usage to the contrary be shewn, as tbe rector has of common 
right, aafl decreed for the vioar accordingly. Indeed, the 
court has peremptorily decided upon tiie construction of an 
oudowment without any intervention of a jury > namely, (ss; 
where a viciurage was endowed w^ith the third part of tfie 
tithes of a manor, it was resolved, that the vieat should 
have tithes as ¥Fell of the freeholds, as of the demesnes and 
copyholds. But (as may frequently be the case) where 
(x) iateicate questions arise between an impropriator and 
vicar concerning the effect of endowments, and grants ^ 
augmentation, or concerning boundaries, and local situa'^ 
tion, matters involved in the mists of antiquity, and ob« 
scared by the changes of tine effectuated by drainages, >r 

intlosifres^ or the like, the court has usually remitted the ^ 

solution of these difficulties - in the shape of properly 
framed issues to tbe investigation tii a jury, on somo 
occasions aided by a formal vim of the premises ; withoirt 
which i^rovod mode of examination iir controtersies of 
this iiAilce, the vicar's r^t, at least unless veiy dear 

(u) Bunb. 87. GwilU W7. Fox. (,) Gwill. ll«8. DQYiev. Lord 

V. Bsittv. Browolow, Carte v. Bally GwilK 

(©) GwilLll68. Fynesc.Or. 797. Williams p. WUlia^as, Gwillv 

dayno. 116^. See Sawry v^C^WmSy GwilL 

(v) Off . 58. 1 Cro. 462. GvilU U81. and Garnona v. Baraard, 

im Higham v. Best* GwUl. 1463. And see infr. 99#* 



CsAP. III. Dkmm of Titka, ^c. 99 

a»d satis&ctofy, ought not te be acted nnfovL by n 'cooii 
of equity. 

It tuLB been (^) detemnnsd, vid. iofr. 166^ thitt if r vicar 
is endoivred gfineially of part of kiK glebe of thepanooagey. 
be shall not paj^ tithes to the pano^ ^pria d9oimm^ eeote^ 
sia ecchdte teddme mm dkhet. Tbe {z) gteal tithes of 
sudt glebe belong to the iricaii^ although nwl •&-« [^3" 
titled to any other great 'tithes witiua the parish, and !» 
the vicar for the time being ; iosocaiKfa, thai |/^ a meos^ jai 
circumstanced, deimees hia pontion of glebe jWkkhtB wwm 
with com, and tbefidies^the nextvicap AaU luae tlu tM#t 
of the com, and not the impropriabw: (supr. 23i M. infk 
68, 69. 170.) on the other hand^ if the (a) endowment ia» 
special, namely, that the vicar shall have %fx maclv ci thtf 
glebe, paying tithes thereof to the parson, such jrtipuhi** 
tion must prevail ; and conatant payment of tithes to thei 
parson by the vicar will be evidence to- a jury, tiiait thisi 
was in fact tbe condition of the endowraent, in caae tfae^ 
original instrument thereof isnot to lie foi»nd. Undto (A)^ 
an endowment of small tithes generally, a vicar is not eD*« 
titled to the small tithes of the parson's gldM^ but if thei 
endowment includes the small tithes of such glebe by^ 
express nomination, the parson himself shall pay them to 
the vicar. Thus in the case of a mill recently erected on 
the glebe, it was held, that tithes were payable for it by 
the parson to the vicar (c). If there be no vicar^e en^ 
dowed> the impropriator of the sssall tithes is bounds to 
maintain a priest, and on infbrmation by the Attorney 
General for that purpose, the king may assign to the 

Ql) GwilL 470. Walrick v. ton. 

Cropton. Ibid. 597. Sanders v. (fi) Cro. Eliz. 578. Gwill. 197. 

RjalL Blincoe o. Barksdale. 
(z) Ibid. (c) Anon. Gwill. 286. See alMt 

(a) GwiU. 470. Walrick V. Crop- Stieatton v. Do^mes; GwilL 630. 
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curate a proportion of the small tithes ; but it is otherwise 
if the vicar be endowed to however small an extent (d). 

There are in some parts what are called (e) parochial 
chapelriea or perpetual curacies, of a nature distinct from 
mere chapels of ease^ attributed in general to a presumed 
union of parishes^ whence one has subsequently been con* 
sidered as the consolidated parish churchy and the presenta* 
Uon to it has been cum capeUa annexd. These words 
may^ indeed^ confer on such presentee^ when in full posses- 
sion, the power of nomination to the curacy ; but they also 
import the foundation of a chapel having substantive rights 
of its own. And the same may be farther evidenced by the 
accustomed solemnization of baptism and sepulture within 
the precincts ; or by establishing in proof a prescription ex- 
empting the dwellers within the chapelry from contributing 
([59] to the repairs of the supposed mother-church. Such 
perpetual curate^ except in being nominated instead of pre* 
seated^ instituted and inducted to his chapelry^ differs 
btH little from a common vicar, and is (/) capable of 
holding tithes ; but capable only^ and must like a vicar 
prove his claim. For here, the rule may be thought to 



{d) Bonsey r. Lee, 1 Vera. 347. 
Gwill. 334. 

(e) 2 Vez. 425. Attorney Ge- 
neral V. BreretoD. See also Yate- 
manr. Cox, GwiU. 986. 

(/) Gwm. 1346. Tamberlain 9. 
Humphrey. The stat. 31 G. 2. 
c. 12. for the cuitiyation of madder, 
directs the appointed pecuniary 
payment to be made to every par- 
son^ Ti^r, curate or impropriator. 
In the case Bunb. 273. Gwill. 677. 
Price 9. Pratt, the plaintiff, thou{;h 
•ailing himself perpetual curate of 



an endowed chapel, seems in trath 
to have been much in the situation* 
of an ordinary curate ; the supposed 
endowment being recent, instru- 
ments from the late and present ti- 
car, to sue for tithes within the 
chaj^elry in such Wear's and his own 
name, and the appointment, though 
nominally for life, being revocable 
in its nature, he was therefore ad- 
judged not to have such a permanent 
interest as to enable him to maintain 
the suit. 
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have peculiar force^ that, without due proof to the con* 
trary, the rector is entitled to all the tithes great and snail 
within the parish. . 

Sometimes the controversy between a rector and vicar 
is confined to the simple question^ whether the tithes in 
dispute are great or smalK 

A have already given a general description of small 
tithes, and have observed, that seeds, while remaining in 
that state, are so classed, though the produce from them, 
when come to maturity, may form a species of great 
tithes ; thus clover seed (g) is of the former, and clover 
hay of the latter denomination. The following produc- 
tions (some of them after much controversy) have been 
judicially ranked among small tithes, and when a vicar is 
endowed with small tithes generally, by such endowment 
belong to him. 1. All {h) manner of garden herbs, roots, 
and fruit ; 2. The valuable article of hops (i) ; 3. Pota- 
toes, (k) though sown in large quantities, which, as [60J 
we have before seen, does not alter the nature of the tithe ;> 
4. Turnips (Z), as it seems by the like analogy ; 5. Saffron 
(m), though sown in a field which before produced corn, 
and then yielded tithe to the parson: And e converso, 
where a vicar is entitled to the tithe of hav, if a meadow 
is changed into arable, the rector shall have the tithe ; 
6. Cole seed (w) reaped from several acres ; 7. Teazels 

(g) WaUis V. Pain, Com, Smith t>. Wyatt. 

Rep. 633. Gwill. 749. Jeremy v. (/) 3 Burn, eccl. 1. 438. GwilK 

Strangeways, Gwill. 1 173. 94 1. Beaumont v. Shilcot, bill by 

(h) Degge, p. ii. c. I. Ticar. 

(t) Hut. 78. cont. but see Gwill. (m) Bedingfield v, Feak*, Cro. 

an. Ritdeo V. Crouch ; ibid. 1539. Eliz. 467. Gwill. 166. 

15.57. in Knight v. HaUey, Com. (n) Gwill. 533. Fish v. Wim* 

R« 638. berley. 

(it) « Atk- 364. Gwill. 777. 
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{o) (a plant used by clothiers), though from their first in- 
trothiction into the parish, the tithe thereof had unin- 
terruptedly been paid to the impropriatbr ; and lastly (p) 
woad, like most of the preceding, an article of consider- 
able vahre, anti expensive culture/ On the other hand^ 
fared {q) cut gi'een, or harvested, and made into dry and 
winter fodder, have been adjudged as great tithes to be- 
long to the impropriator, or his lessee, because as it seems 
fliey are of the nature of hay. As to peas and beans, in 
a case which a (r) vicar was by custom entitled to tithes 
of those articles planted and managed in a gardenlike 
manner, or to a composition in lieu of such tithes, his 
right was allowed to prevail. But this determination rests 
upon the ground of prescriptive usage : Without («) a 
ifpecial endowment, or prescription regularly and properly 
proved, tithes of peas and beans, however, or wherever 
cultivated, are great tithes, and belong to the rector or 
impropriator, and they may be included under the term 
deeima garharum ; it being supposed that they were ac- 
[61 3 tualfy garbed, or bound in sheaves when the word 
" garba^* was introduced into the canon law ; since which 
time barley, oats, and peas have not been garbed ; al- 
though wheat continues \o be so, because the straw is of 
value, and it is of importance to preserve it unbroken. 

In corroboration of the true distinction depending on 
tfie nature, and not the quantity, or the locality of the 

(o) GwUl. 564, 5. n. HttBt. :?. tithes of hay^ but entered into no 

CodringtoD. proof, ibid*, n. Hodgson v. Smith. 

(P) ^egg^j p. ii. c. 1. GwiU. (r) 2 Br. P, C. *1. Gwni. 515. 

429; Norton c. Clarke, 3 Cro. 28. Austen v. Nicholas^ . 

Hutt. 77. UdaU V. Tindali. Se9 (^) Gumle70;BQrt, Banb. IM. 

Andrews v. Lane, GwiU. 473^ Stephana o. Martin^ tfa^re oited« 

(q) GwiU. 742-3. Steers v. Braa« GwUL 549. 656. Sims v. BettattH^ 

sier, where indeed the licar claimed OmttL 
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things tithable. Lord Hardwicke C. in a case before him 
{t) declared^ that if this sort of roots^ namely^ potatoes, 
should be called small tithes when planted in gardens, and 
great when planted in fields^ it would introduce the ut- 
most confusion, and must vary in every year in every 
parish. Therefore wheat (u), or corn sown in a garden 
or orchard, does not lose its genuine and intrinsic quality, 
but continues a species of great tithes belonging to the** 
rector, and not to ther Vicar. 

(0 2 Atk. 855. See Norton t). (U) Mo. »09. 
Clnrke^ Gwill. 428. k supra 50. 
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things titkable (ff common right, and the manner of tithing 

them respectively^. 

I'T must (a) not be inferred from the terms of the defi- 
. nition in the beginning of the Second Chapter, that 
*' tithes are the tenth part of the increase yearly arising 
*' from the profits of lands, &C." that this necessity of 
annual renewal is strictly and universally true of all species 
even of predial tithes. To mixt and personal tithes that 
part of the description does not at all apply. Indeed^ 
if land hath once borne this annual burden, the principle 
IS, that it ought not to be again charged in the course of 
the same year. Thus it has been held, that tithes are not 
due for turnips sown upon land as an after-crop where 
corn hath been the same year cut, and tithes paid for the 
same (6). But lands sown with clover (c), which hath a 
more frequent increase than once a year, ought, it seems, 
to pay tithe as often as the product is renewed. So tithe 
has been decreed to be paid for a second crop of turnips 
((2), though it was insisted they were sown for meliorating 
the soil against the next year's crop. On the other hand, 
it (e) was very early considered as no objection against the 

(fl) 1 Vin. lect. 97. 10. Gwill. 612. 

(b) Wright o. Elderton, Gwill. (e) Gwill. 9. A. D. 1814. 7 R. 2. 
607. Because it is an ordinary stated 

(c) 3 Barn eccl. 1. 377. Gwill- renewal like the case of saffron^ 
S84. Witherington v. Harris. Gwill. 838. in Walton v. Tryon ; 

((f) Gwill. 606. Hail V. Fitz. bat as to the entry, 7 R. 2. see its 
See also Benson o.Watkins, Bunb*- aathenticityqaestioned/ibid.831.2. 
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tithable capacity of sylva otedua, or wood used to be cut, 
or lopped, that it was not renewed annually. In like 
manner, saffron (/) is tithable, though generally gathered 
but once in three years. 

Of (g) common right tithes of aftermath, or [633 
*an aftercrop of grass mown from land before mown iii 
the same year, whore there is no prescription or custom 
against, or in discharge of the claim, ought to be set 
forth and paid (infr. \9d). For otherwise there would be 
left open a dangerous opportunity of defrauding the rector. 
But the (h) occupier of land is not bound to make into 
li'ay the tithe of the grass, which he cuts. And, therefore, 
a (i) prescription that the occupiers of meadow ground 
within the parish have used to make the first vesture into 
hay, and pay th^ tenth cock in satisfaction of the tithe of 
such first vesture, and also of the aftermath, has been ad- 
judged a good and legal prescription, and discharge of 
the tithe of thfe aftermath^ So a man (k) prescribed, 
where the grass grew in wet places, that in consideration 
of his carrying it out of such watery ground and to an- 
other drier Spot, to make it into hay, he was to be dis- 
charged from the tithes of the aftermath, and this pre- 
scription was also allowed to prevail. In another (/) case, 
where, in order to stay a suit in the spiritual court for the 
tithe of the latter-math of clover-grass, a custom was 
suggested, that every person having any meadow, or 

(/) Wood, inst. I. Engl. 172.ed, * (0 Mo. 910. 1 Cro. 6C0. drwilL 

1765. 473. Johni^on v, Awbrey, Boh. 53/ 

(g) 1 R. A. 640. Gwill. 531. 56. ed. 1760. 1 R. A. 648. 

Margetts ©. Butcher, see 8 Vin. abr, (k) Gwill. 477. in Andrews ©.. 

674. Wood inst. 165. 3 Burn eccl Lane. 

i- 416. (/) Lut. 1071. G*ni. 57f. Dur- 

(A) 1 R. A. 664. 2 P. Wms. 522. rant ». Booty. See als^ Wood v. 

i. in Foz«9. Ayd«. flarrison, (Jwill. 970. 
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farm irithin the parish in vihich any clover grass has beei 
gotten or arisen^ hath been used and accustomed to make 
the first math or tonsure of the grass into cocks of equal 
quantities at his own costs and charges^ and to set out 
the tenth cock for tithes for the vicar in full satisfaction 
of all and singular the tithes^ as well of the former as 
of the latter mo wing , and that the vicars of that parish 
have always from time immemorial accepted and takea 
[]642 the said tenth cock accordingly ; it seems to have 
been thought a good custom as laid^ and no difierence 
was made between the latter-math of clover-grass, and 
ordinary grass. But exceptio probat regulain, and the 
instances alleged are variations from the general doc- 
trine, that without some special custom or prescription to 
the contrary, not (w) unreasonable in itself, a fternmth j » 
tittiable , ^{ I y\<^' ^ ^'J . 

On the other hand^ for after-pasture no tithe is due, 
that is, the occupier of grounds which have paid the tithe 
of hay is discharged of common right from the tithe of 
agistment of the same land in the same year, because here 
the principle prevails, that one and the same land shall 
answer but one tithe for one year. On this point the (n) 
^authorities are very numerous; in some of which the rule 
' IS laid down as well as to stubble-land which had paid titheg 
of corn, and was afterwards in the same year depastured 
by cattle, as fields from which hay had been mown. Pof 
this course or practice of after-pasture is not so open to 
fraud as that of aftermath. Neither does it impoverish the 
bnd agisted after its being cropped, and tithed. There i«^ 



(«) a Bull. ^39. Benson v. Wat- 
kins, Banb. 10. Gwill. 6U. 

(ji) Yel. 86, Gwill. ^26. Greene 
9. Austen, Banb* 7. Gvill. 613. 
Aydv. Flower, Banb..78. GwilU 



629. Franklin v. Master, &c. of 
St. Cross, Gwill. 779. Chapman v. 
Keep, Gwill. 1335. In Ellis v. Saul, 
from 1 Anstr. 33^. Tbnnant v^ 
Stobbirig, 3Anstr. 640. GwUUI 438."^ 
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therefore, a manifest difference between the cases. If (o) 
however there really was any fraud in the matter^ and 
from a sinister view more grass was left by the scythe 
in the mowing than is usual, then it is reasonable that 
tithes should be paid for such after-eatage, or agist- 
ment* 

Farther, tithe ( p) shall be paid of the hay produced 
from orchards, though the fruit grown in them was tithed 
the same year as apples, pears, cherries (q), or [65] 
the like. And if such orchards are sown with any kind of 
grain, the corn shall be tithed. For the hay, corn^ and 
grain are species distinct from the fruit. 

I shall take this opportunity of mentioning also, that it 
n man sell his grass before it is cut down, the vendee thus 
commencing owner of it, and not the vendor, must dis- 
charge the tithe (r). The same (s) rule prevails as to 
nursery-plants, and corn : if they are sold standing, the 
Tendee must pay the tithe ; but if the owner pulls up the 
plants and sells them, or if he sells the corn after se- 
verance, such vendor is liable to this duty. So likewise 
where (0 ^ inan sold the (u) toppings and loppings of oak^ 
ash, and elm standing and uncut, the vendee cut them^ 
and the parson sued the vendor for tithes ; the suit as 
against the latter was dismissed, infr. 1 13. But the vendor 
(v) of wood cut by himself, and sold for fuel, is the party 

(o) Boh. 57. cites 2 Bui. 238. Sir Wm. Jones, 410. Gwill. 501. 
aot in point (0 Gwill. 537. Taswell v. AthilL 

(p) I^^fS®) P* "* ^* ^* ^ '°*^ (^) ^hi^^h ^^ 1' there said are 

052. aot tithable without a cu^^om, bat 

(q) Vide infra, 1^0. may be to by usage notwithettand- 

(r) Lockin o. DaTenport, GwilK ing the statute of S^iva Ccedufo 

43% which usage an bsne was directed 

(f ) Hard. 380. Gwill. 51 5. Grant to try. 

•. Heddiag. Gibbs v. Wyboarne. (9) 1 R< A. <M^a. EUis «. Drake. 
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to be charged. In the same manner, if a (id) parishioner 
veyers his grass, and makes it into recks or cocks, and thea 
sells it, no suit can be maintained against the vendee for 
the tithes. 

After the preceding remarks in regard to predial tithes 
becoming due once a year, with the specified exceptions 
to that rule, and as to the respective situations of vendor 
or vendee touching the above matter, (consideration^ 
which seemed not wholly inapposite in this place), I pro- 
ceed to the general subject of this chapter, namely, things 
tithable of common right. The principal of these are : 

[66'] I. Corn and Grain. These, and other predial 
tithes are by statute 2 and 3 Ed. VI. c. 13. required to be 
truly aud justly without (x) fraud or guile divided, set 
out, yielded, and paid: and no person is allowed to take 
or carry away the same before he bath justly divided or set 
forth for the tithe the tenth part thereof, or otherwise 
agreed for the same with the parson, vicar, or other owner, 
or farmer of the same tithes, under the pain of forfeiture of 
treble the value of the tithes so taken away : and when- 
soever the said predial tithes shall be due, and at the 
tithing time thereof, it shall be lawful to every party to 
v^hom any of the said tithes ought to be paid, or his de- 
puty or servant, to view and see their said tithes to be 

• 

justly and truly set forth, and severed from the nine parts^ 
and the same quietly and undisturbedly to take^ and cany 
away. Here it may be first observed, that a custom or 
prescription of tithing without the parson's view of th^ 
proceeding, or of the nine parts from which the tenth is^ 
severed, is void : as was {y) determined in respect to fleepes' 

(cp) 2 RoL &. 78i. Carmen's case. Wilson o. Bishop of Carlisle. See 
(jc) Vide infra, 252. PepibertoA??. Beqkwith^Gwill. 603 

(Sf) Hoh. 1Q7, ftwUl.. 279. 
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of vrool^ a species of mixt tithes ; it being insisted to hQ 
against common reason^ that any roan should judge or di<» 
vide for himself, and then take choice of his own division ; 
for the truth of tlie tenth depends upon the proportion it 
holds with the nine parts^ and therefore, for the parishr 
ioner who is in the nature of an adversary to the parsoa 
in this case, to set out a part for the tenths which he only 
aifirms to be just, is to give him merely power to tithe as 
he thinks proper, and the prescription were as reasonable 
as to say plainly that he might set out what tithe he 
pleases. In regard to tithes denominated predial, of 
which I am now speaking, the reasoning as well as the 
words of the statute^ pleads more strongly agai!>st the 
validity of such a custom or prescription as I have just 
mentioned, But on the other hand, there is («) by [67] 
the general law no necessity for giving notice of the 
setting out of tithes, as hath b^en repeatedly decided, 
though alleged to be otherwise by the law ecclesiastical. 
In the last of these adjudged cases it was argued at thQ 
Imr^ that as to t^e view the statute was introductory of a 
new law; which tends to shew, that at the setting out of 
other than predial tithes, the parson has still no authority 
to be present ; but I cannot think that the common law 
excludes him from inspecting a transaction in which he is 
so immediately interested, when he happens to be ac- 
quainted with the time of its taking place, and chooses to 
attend. Indeed we have just seen, that even a special cus- 
tom to such effect is void ; and though nQtice of a parish- 
ioner's intended time of setting out the predial tithes is not 
necessary generally, it (a) may be specially requisite by 

ft 

(t) Noy. 19. Spencer's case, 1 cited in rome of these book* does 

R. A. 643. Chase v» Ware, 2 Vent, not support this point. 
48. Anon. Com. R. 2?. Gwill (a) Burr. 1891. G will. 9^8. But. 

1579. Gale v. Ewer. Bat Sty. U%. ter v. Heathby. 



67 * Law of Tithes. Chap. IV. 

virtue of a local custom for that purpose^ such custom 
having been adjudged good and binding, and (as the chief 
justice thought) so intrinsically proper^ that very slight 
evidence would be sufficient to prove it. Where (b) such 
custom prevails^ an hour'« notice is insufficient. The rector 
has other functions to attend to^ which may detain him at 
the opposite extremity of the parish. The notice should 
be such as to give him time to inspect the setting out of 
the tithes^ and to see that he is not defrauded of his dues. 
The custom relied on must^ however^ be positively alleged. 
For (c) where the lessee of an impropriator brought his 
bill for tithes of wheat, and other grain, and stated, that by 
the custom in that parish, the occupiers ought to give no* 
tice to the person entitled to the tithes of setting forth the 
£68] same, or there was some other custom of the like 
nature^ and that the defendant had not given notice, and 
prayed an account, two objections were raised : First, the 
unreasonableness of the custom was insisted on, for the per* 
son entitled might live a hundred miles out of the parish ; 
but to this it was answered, that notice to the servant 
would be good in that case : Secondly, it was objected, that 
the custom was alleged too uncertainly ; to \yhich it waa 
answered, that the suit was not to establish a custom when 
l^reater certainty is required, because it is to be the founda- 
tion of an issue, which is generally directed before a court 
of equity establishes a custom ; but here the custom is only 
brought forward as an inducement, or introductory tttle^ 
to the demand of an account. But the whole court held 
this want of certainty to be a fatal objection to the custom 
as alleged, which being the foundation of the plaintiff's de* 
mand, they could not decree an account without first iestab* 
lishing the custom^ and the bill was dismissed with cojsts. 

(6) 3 Anstr. (Ua Gwill. 143^ (c) 3ttn^. 333. GwiU. 739. 
Xenxumt 9. Stabbing. Beayer v. Spratley. 
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It has been {d)' determined to be no excuse for not 
settingout tithes of corn^ that the late occupier's interest 
in the land was expired at the time of his carrying the corn 
away. For although his interest in tire land were expired^ 
he remained owner of the corn ; and if corn be cut down^ 
and a stranger* (e) take it away^ before severance of the 
tenth part from the nine parts^ yet an action on the sta^ 
tote will lie against him. And (/) if a parson or impro* 
priator of a rectory sows land in his occupation^ and sells 
the corn standing, the vendee^ if he has not special words 
of discharge, must set out and' pay tithes of such corn to 
his own vendor ; and the carrying away of such corn [69] 
without setting out the tithes of it, is an otTence within 
this statute. But the (g) parson cannot justify his com*' 
ing to set out tithes without the consent of the owner. 

This setting out of the tithes is indispensable. On no 
pretence is the corn to be removed from the field where it 
grew, till that is duly performed. For (A) where a de- 
fendant by his answer alleged, that after cutting his corny 
the fences being bad, he removed the whole crop ia*o the 
adjoining field for greater security, and then (after notice 
given in church), he tithed it, and no one coming to receive 
the tithe, he took care of it for four or five days, aftei^ 
which such tithe perished on the ground ; and farther in- 
sisted, that such removal was not done with any fraudulent 
design, still the court on the hearing was of opinion^ that 
the removal was unlawful, and decreed him to account. 
This decision, I presume, was founded upon the danger in 

(d) 3 Cro. 324. 1 Brownl. 133. Merryweather. 

Gwill. 258. Kipping v. Swayn, (/) 2 Cro. 361. Gwill. 276. 

Supra, 23, 24. 57, d8. infra, 261. Moyle v. Ewer. 

(e) The trespasser to be sued, (g) 1 Freem. 335. GwilL 562. 
Browal. ibid. marg. and per Lej Anon. 

C. J. 2 Rol. R. 440. in Gwyn. v. (A) GwUl. 796. Thomas v. Rees. 
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any instance f>Ccoiint6nan<!ing such & practice^ and the fie- 
cessity of adhering to a settled principle on so ia^portant 
an occasion. The same principle seems to have governed 
the determination in a more recent {j) case. A bill was 
filed for tithes of wheats which had 1)een left standing very 
long from the wetness of the season. The farmer gave 
notice to the parson^ that he was going to cut and carry 
what he could while the weather was fair. Tiie latter at- 
tended, and the defendant proceeded to fill a cart-load^ 
throwing nine sheaves into the cart^ and laying aside the 
tenth sheaf for the tithes^ which the plaintiff refused to 
take, unless he saw the whole tithes regularly set out before 
any part should be carried away : He did not object to the 
lize of the sheaves allotted him, and they were swoni to be 
[70] equal to the others. It was urged, that here the omission 
of the usual form was justified by the emergency, and that 
the farmer need not adopt an unprofitable mode of 
husbandry for the purposes of tithing. But the court held, 
that the conduct of the farmer in not setting out the tith^^ 
vvas not strictly correct, and could not be supported, and 
that an account of them was unavoidably to be decreed, but 
they decreed it without costs, thinking the plaintiffs case 
unfavourable. Neither, as it seems (A), can this practiee 
of throwing nine sheaves into the farmer^s cart, leaving the 
tenth for the parson without previously setting out, and 
exposing to view the whole number in the field ,where the 
corn grew, be justified even by alleging, and proving that 
such mode of tithing is conformable to the local custom of the 
parish^ In another {I) case the customary mode of tithing 
stated in the answer, differed not materially, if at all, from 
the (m) commonlaw mode(as it wa8called)of tithing wheat 

(t) 3 AQstr. 689. GwilL 1441^ (/) 5 Anstr. 040. OwiU. 143R'. 

Franklyn o. Gooch. ToMiaiit v. Stnbbtng. 

{k) Banb. 18S. GwilL 669* (m) Ibid. 1440. 
•.Wright. 
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by sheaves, and was allowed to be good where that practice  
has obtained. But the custom as proved appeared to be, 
to make up the sheaves into shocks or threaves, in the size of 
which uniformity was not regarded, and that the tithes were 
never set out till each tenth sheaf came to the fork, and 
wa§ thrown aside for the rector, he having no other election, 
or opportunity of judging of the fairness of his tithes, ex- 
cept by rejecting the tenth sheaf when about to be thrown 
aside for him, and taking the eleventh. It was insisted 
that (his mode was illegal, it being essential that the parson 
should have an opportunity of seeing the tithes separated 
from the other nine parts, so as to compare the one with 
the other. Whether they are set out in shocks or sheaves, 
if , the tithes are regularly set apart, he can see whether he 
has his proper proportion in number and dimensions. [713- 
But in the present instance where the tithes are to be ta- 
ken in the sheaves, and all the ten parts are put by the 
farmer into unequal shocks, the rector can neither com- 
pare the size of his sheaves with the others, nor can he 
calculate the number to which he will be entitled. Con- 
formably to this reasoning, the court pronounced its judg- 
ment that the custom proved of the farmer*^ putting the 
3heaves into shocks, of uncertain and unequal magnitude, 
was hif^hly prejudicial to the tithe owner, unreasonable, 
and therefore void ; as it deprived such tithe-owner of an 
advantage^ which the law always gives him of having the 
tithes so set out, that he may compare them with the other 
parts. 

•  

Moreover, the (w) setting out of tithes, though origi- 
nally unexceptionable, may be construed a fraudulent seve- 
rance by reason of the subsequei>t conduct of the occupier;^ 

(n) P^r Holt C. J. Gal« «. 1579. Heale v. SpnUt, t Inst^ 
Sw^r, 1 Com. Rep. 22. GwiU« 649. G will. 1571. 



71 Law of Tithes. Chap. IV. 

of the land ; as if after taking away his nine parts^ he turns 
his cattle into the ground^, which destroy and consume the 
tithe ; this seems within the coercion of the statute^ if the 
person entitled to the tithe is not allowed a reasonable 
space of time for carrying it away. Indeed (o) after tithes 
are set out, the tithe-owner hath a liberty for a time con- 
venient to come and carry them away, and this conveni- 
• ency of time is triable by a jury. If he (p) neglects so 
to do beyond a reasonable time, the occupier of the land 
where the tithes are left may at his election, either distrain 
the tithes as damage feasant, that is, interrupting the 
beneficial uses of pasturage and agriculture \ or he may 
Bcek redress by action. But {q), though the tithe-owner 
has notice of the tithes being set out, and still neglects be- 
[72j yond a reasonable time to remove them, yet the oc- 
cupier of the land cannot justify the turning in of his cat- 
tle where the tithes are, to depasture there, in the usual 
course of husbandry, by which means the corn and grain 
set out for tithes are eaten, or damaged. This is a matter 
of universal concern. The property in the tithe after it is 
set out is completely vested in the rector, or other proprie- 
tor, who must have a remedy for the destruction of such 
his property. As to the injury and inconvenience sus- 
tained by the farmer by the tithes being wrongfully left in- 
cumbering his ground, he must avail himself of one or 
other of the (r) legal remedies before- mentioned. On this 
point there have been repeated adjudications, in the last of 
which it was observed, that precedents inculcating the 
principle that a party should apply to the law rather than 

(o) Per Jones J. in Mouotfordo. brought against the parson for not 

Sidley, 3 Bulst. 3S0. GwiU. 4^5. taking awaj his tithes, is an action 

( p) 8 Term R. 72* Gwill. 1608. upon the case, and not trespass viet 

WiUiams o. Ladner. tfrmity because it is but a non»fea* 

(9) Ibid. s^ce, 1 Ld. Raym. 188. ^hapco 

(r) The form of action to ba v. Mugford. 
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take the law into liis own hands^ ought to be adhered to in 
courts of Justice. 

The mode of tithing wheat by the tenth sheaf hath been 
already referred to, as prescribed by the common law. 
This is alleged to be the regular (s) legal course ; and that 
if it be by the tenth sticky stook^ or shocks it is by cus- 
tom (0- It was formerly thought that the (u) custom of 
the place might still farther influence the manner of tithing, 
it, as if the (z?) custom had been to measure out the tenth 
part of the com growing on the lands, it has been urged 
to be a good custom ; but this seems contradicted by more 
recent authority (mt). Of (x) common right, however, 
the owner of the com ought to cut down and prepare 
the same, and to make it into sheaves, cocks, or [733 
sliocks ; but the tithes being set forth, the farmer is not 
bound to watch, or look after them till the parson carries 
them away. If a (y) man prescribe to pay certain sheaves 
of corn for all tithes of corn it is not a good prescrip- 
tion, for he ought to make it into sheaves, and part 
of his duty in kind cannot be a satisfaction of the re- 
•iduel 

« 
But if, according to the usage, the parishioner is to as- 

rame any additional trouble beyond the general line of hig 

duty, it may possibly be otherwise. As {z) where the 

parishioners were at the charge, besides binding the corn 

into sheaves, of making them into shocks, and then setting 

(f) OiriU. 061. d67. in Erskins (») GvHlK 1661. Knigbtir. HaU 

tu Rufle, di?ers csiei citsd. ley. 

(0 Lamb c TAttemll, Gwili. (x) Wats. c. zUz* fbl. 436. 

778. (y)lRoUR.173. 

(u) Grodolph. . rep* can* 39J. (z) Latch. ItM. Aooa. Gwill. 

Deggf, p, ii. c. 3. . 9067. ia JBnkJiM 9. JUifls* 
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jrpart tlie tithes, and by virtue thereof, claimed to be dis- 
charged of tithes for the odd sheaves, which woufd not 
make a shock or stack, the custom was adjudged good as 
being founded on the valid consideration of the parishion- 
ers doing more than of common right they ought. The 
principle (a) seems not unreasonable, and the doctrine is 
adopted by Watson (6) and Burn (c). But it may be 
questioned, whether its authority is not over-ruled, or at 
feast shaken by the following more recent (d) determina- 
tion. The defendants to a tithe bill insisted on an imme- 
morial custom to set up their corn and grain in slicks, 
being twelve sheaves placed in a row six against six ; or in 
stiches, being ten sheaves placed in a row five against five;, 
and that if there happened upon the whole quantity of 
corn to be any stick or sticks, stich or stiches, not amount- 
ing to ten, no tithe was paid of such under that number: 
The court declared the custom void, and therefore ordered 
[74] the defendants to pay tithes of all wheat, barley, and 
other corn, particularly for the tenth part of all the odd 
sticks or stiches of wheat, barley, or other corn, not 
amounting to^the number of ten. The reasons on which 
the court proceeded do not appear, and we may observe 
some distinctions between the cases; for besides^ that in 
the latter the custom is laid with some uncertainty, it 
makes a very material difference tp the tithe owner, whe- 
ther the odd sticks or stiches, or the odd slieayes only^ 
shall be exempt from being tithed. But notwiihstanding, 
what is stated of the farmer*8 not being botind to make 
the wheat into sbocks' fpr tl^ parsofn'a convenieite^ of 
tithing them, I believe thai in fact, according to^ the nsflut 
course of hueband-ry, the settirrgtip of tKe^sheaveff into 



. («) Recogwzed^ GwiH. get^ 8. -(fr) G. xMx. f6l. 4M- . 

Woodshaiit.o«.H»U,^t«d in &^ht& (c) 3 Ecci. 1. 408. 
1^. Ruffle, id)Gwm:d65.Tre^btvn&ond. 
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V 

shocks follows immediately after the binding into sheaves, 
so as that every shock in the same field shall consist 
of an equal number of sheaves, and then the (c) shocks 
are tithed, beginning at either end according to the 
election of the tithe owner, who is entitled to have se- 
parated for him the tenth part also of the odd sheaves 
under ten. 

Here it may not be improper to mention, that it hath 
been adjudged, that by the general custom of the realm 
tot the rakings (f) of corn, no tithes shall be paid. But 
this supposes no fraud to have been used, and the rakings 
to have been involuntarily left in the ordinary course of 
husbandry. If they are of great value, and with an in* 
tention df defrauding the parson more is left or scattered 
than might fiiirly and reasonably happen, they ought to 
be tithed. 

It has been stated by the (g) court of Exchequer as [75] 
the general and irrefragable law of tithing, that each ar- 
ticle is to be tithed after severance at that time, and at 
that stage of the process at which the parson can best see 
and judge, whether he has his fair tenth. We have be- 
fore observed, that barley and oats are no longer garbed. 



{e) There arc cases to shew, that 
If in the shocks, it is tithnble that 
liay, Per, Cor. G^iLl. 1511. Man* 
t^ ci. Paind. 

(/) Mo. 276. Grent «. Hant, 
cited in Berd v. Adams, 1 Freem. 
334. Gwill. 562. Anon. Gwill. 477. 
In Andrews r. Dane, .1 Cro. 660. 
•OwWU 47S. B. NieboH'9 case^ cited 
in Johnson o. Awbrey, 1 Cro. 475. 
,Q^ilh m^. S^erk«t^i;i «, Fleet- 



wood, 9 Inst. 652. 1 R. A. 645. 
pi. 11, 12; account for it from the 
Levitical law. Degge, p* ii. c. 3. 
In some of tbesa^ books, whajt ara 
tlthable are called fresh rakingi. 
See also Green v, Hun, Qro. £liz. 
702. Gwill. 215. 

(g) 3 Anstr. 9B4. Gwill. 14811. 
CaWym V* Hfxwes. Se»AaoD« 1 
Freem. 334. Gwill. 502. 
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or bound iu aheav/ea except (A) by the custom of particu^j 
lar places. A case {i) arose relative, to this sulgect, in. 
which the defendant insisted among other matters, 1. That 
it had. always been the customary method for the feraiers 
in the neighbourhood, to begin and proceed to cut, and get 
in their com from time to time as was convenient for themj 
and as the weather permitted, and to set out the tithes . 
of what corn they so cut without waiting till the whole crop 
in the field was cut down; and that if in a wet and un- 
settled sea8on> a whole field were to be cut down before 
any part ,of the corn was to be tithed and carried, all the 
cora except in very small fields must almost always be 
spoiled. 2. The defendant stated that bis tithes of barley 
%nd oats (called soft corn) were set out by the swarth ex* 
cept where measurement wfis found ne<;essary from the ef* 
feet of the wind, or the shape of the. grounds^ and that 
the remaining swarths under the number of letii were also 
measured^ and the tenth part apportioned for: the rector's 
tithe ; that this was the customary method; that oi^cking* 
or shpcking soft corn was never practised by (he farmers 
within, the parish, or the country abool; it, ^nd that tbe- 
fairest ^nd most unexceptionable way of tithing such corn, 
was by setting out every tenth swarth. At the hearing of 
the cause, which lasted several days, the rector's counsel, 
objected to the reading of any evidence taken relating to 
the custom of tithing in other parishes, and the court al- 
lowed the objection. And as to the first point, whether 
by the law of the land a whole field must be cut down be*- 
fore any part of it can be tithed, they were of opinion, 
that there was no such invariable rule : it holds good as 
to land in a common field belonging to different parishion- 
ers ; the parishioner cannot cut^ half a land and tithe it, 
he must cut the whole land before he begins to tithe ; 

(A)GwnL967. (t>6wiU<96LEnkbiev* Rails. 
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but if the doctrine were to prevail in its atmost latitude^ 
it ivould be inconvenient and prejudicial to the clergy^ 
lay impropriators, and parishioners. Where the field 
is sown with the same, or with different sorts of com or 
grain, and it is ripe at different times ; or in case of 
catching weather, these are exceptions to the general 
role. The particular quantity of tithe to be set out is va* 
riable according to the circumstances. In general, a rea- 
sonable quantity ought to be set out, so as to be worth 
the tithe-owner's sending for, enough at least for a load, 
where the size of the field will admit of it ; if it will not, 
and the corn is equally ripe, the tithe of the Whole field 
ought to be set out. As to the second point, the court 
was of opinion, that barley and oats ought of common 
right to be tithed in cocks, and that tithing them by the 
swarth ought not to be admitted contrary to the method of 
tithing settled by law. They therefore directed the de- 
fendant to account for the tithes of these articles as having 
been improperly set out, founding their judgment on this 
point, as appears by the report, chiefly on prior autho- 
rities. But the reason of the thing also had its weight. 
For it was (k) said by the Chief Baron on a later occa- 
sion, that the court held in the case above cited, that the 
barley roust be collected into heaps, not by any similarity 
to the mode of tithing other corn or hay, but from the 
nature of the thing, that the swarth is not such a state of 
severance as enables the clergyman to see that he has just 
his tenth, and the article must therefore be put into [77] 
a proper state for that purpose before the tithe can be 
duly set out. 

As to peas and beans, iri a late (/) case, in which various 

 

ik) Gwiil. 1400. in CoUjerv. (0 Gwill. 1504. Mantell 9. 
Howes^ see infra, 89. & id not. ibid* Paine. 
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matters were introduced, complaiott was made that, the 
tithe of peas was set out, not in the cock as it was con-** 
^tended it ou^t to be, but merely from the hook as it was 
expressed, in little parcels almost in bandfuls, and so in- 
termixed, that it was impossible for the parson to husband 
it, or to carry it away. The court declared, there was 00 
definite mode of tithing this article to be found in the 
books. They must, therefore, resort to principle, namely, 
tiiat the tithe of it must be set out as soon as it comes into 
proper divisions or parcels, so as to let the tenth be seen, 
and judged of, and husbanded. But thinking they had 
not sufficient evidence before them to decide how for it 
was in this case so separated from the other nine parts, 
as that it was practicable for the parson to take the 
just tenth, they directed an enquiry to ascertain the 
(act. 

Where a custom was alleged that the parson was to 
have every tenth land for the tithe of corn, beginning 
upon such land as was next the* Church, and the occupiers 
of the land being aware what land would be the parson's, 
in order to defraud him, omitted to till, manure, or sow 
his land, as they did their own, the court hekl this to be^ 
fnnid, Femedia.ble by an action at law (m)., 

Having spoken of these principal articles of com, and 
grain, before I proceed to other tithable matters, I shall 
. here observe, that it is (n) not sufficient that the tithes have 
been set out unless the parson is duly permitted to enter 
and take them away ; otherwise it is a fraudulent setting 
. out, remediable by a suit upon the statute. The land-oc« 
cupier cannot therefore justify obstructing the tithe-owner 

(m) Stebbs V. Goodlock, Moore, (n) 1 Bui. 108k Gwill. 1572. 
913. G will. 158« & inira, 253. AnoD» 



Chap. IV. Things Tithahle of Common Right, ^c. 77 

from passing dlong the usual way for thlft pxkfpt^ifit, thou^ 
he might have come for the tithed another way. lii a (o) 
9uit for tithes about thirty years ago^ the subject (among 
others) was discussed. Lands in the several occupations 0f 
two of the defendants had been before cultivated as oqe faruij 
and there was then a communication over part of [783 
the grounds with a public highway^ which communication 
was obstructed by the present occupier of the spot over 
which it lay. This would have been the nearest and most 
convenient road for the rector^ the plaintiff/ to carry off 
his tithe ; he accordingly prayed as agiiinst this defendant 
of the name of Stock, to have the vray in question opened 
to carry off his tithes arising upon the kiifds of another 
defendant ; and he adduced some evidence to prove^ that 
this line of road was in fac*t pubtte highway. The court 
expressed their opinion^ that this was not a case in which 
a court of equity could interfere ; and clearly held^ that if 
the road is a public one^ the plaintiff^s remedy is at law 
either by indictment^ or in respect of special damage iiy 
action on the case. That the parson must undoubtedly 
have a right of way to carry off his tithes from the place on 
which they arise^ and the occupier must open a passage 
for him, or he subtracts his tithes. Ordinarily the parson 
is understood to have a right to use the same road which 
the occupier uses. If the occupier has a rights the 
parson has the same. It is accident whether this way is 
more or less convenient, nearer or farther ; its being the 
nearest cannot alone give the parson a right to pass over 
another man's land. There having been a communicatidn 
when all the lands were in one occupation, which the 
parson might then have been entitled to use, because the 
occupier used it, is no argument in support of a claim to 
use it when the occupation becomes several. The M- 

(o) Gwill. 1109. ia Bosworth v. Limbridc 

G 3 
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yeral occupiew may have no right to use it, therefore 
the par9on can derive no sach right from them. As against 
ihe^defendant SfocA:, therefore, this bill was dismissed with 
^osts. 

« 

The parson's accommodation is consulted io^this respect 
also, that he is not bound by law to superfluous trouble 
in unloading his waggon of the tithes collected from the 
[79] grounds of some of the parishioners before he drives 
it on those of others. For ( p) where the tithes of wheat 
being set out, the plaintiflf 's servants came with a waggon 
and horses to fetch them away ; but the defendant, such 
waggon being three parts loaded with tithe corn from the 
lands of other persons, obstructed the taking of the tithes 
80 set out, unless the plainti0*'s servants would first un- 
load what they had so brought; on their refusal, the- 
tithes were left and perished on the ground, the plaintiff 
having declined to fetch them away at any subsequent time; 
this defence was holden insufficient, and the party making 
it was decreed to account for the value of the tithes, thus 
ineffectually set out, with costs. 

II. As to the tithes of hay and other the like articles, 
grass (9) of common right is tithable when it is put into 
gra^s-cocks; and then, and not before, the tithes ought in 
geneial to be set out, because in that state of severance 
the tithe-owner may form a reasonable estimate, whether 
he has allotted to*him his just^enth of the crop. The (r) 
parishioners are not by the general law bound to make 
the tithe grass-cock into hay, for (a) that which is due for 

(p) Gwill. 775. Lake 0. Bruton. p. ii^ c 3. 1 R. A. 644. 
See also Berney ». Chambers, (r) 2 Wms. 622, 3. Fox ©. Ayde. 
Gwill. 673. (8) Hob: 250. GwUl. 432. Hide 

(g) Wats, c zlix. f. 441. egge, 9. Ellis. 
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tithes is but the tenth of the prodttce.of their ^oands^tiotof 
th^lr subsequent labour and industry. But the (<) custom 
of each place is m some measure to be observed ; and 
therefore, if the custom were to measure out the tenth 
part of the grass standing for the tithe thereof, and that 
the parson should cut and make it, this has been deemed 
good : but now the validity of such custom seefais over-* 
ruled by (u) later and higher authority. On the other hand 
(v), if the parishioners have used to make the crop into 
hay-cocks before they have set forth' their tithes, they [80] 
must do so still, but where there is no such custom, they 
may set them forth in grass-cocks. " However it has been 
recently held, that at common law, and without any cus- 
tom, the hay must be partly made before the tithes are set 
out: That the parishioners cannot put the grass into 
cocks which are to be tithed immediately from the swarth : 
That they must first tedd it, that is, throw it abroad from 
the swarth, and afterwards gather it together again ; then 
it being put into grass-cocks, the tithe may be set out ; 
aftfer which the parson comes upon the ground, throws it 
abroad from the cock, and completely makes it into hay. 
But it must first be tedded by the occupier of the soi}. If 
in any particular case from the state of the crop, this pro« 
cess should not be required, that must be proved by the 
occupier (ir).*' 

In all (rt) cases when the tithe of the grass is set forth, 
and' the occupier is not bound to make it into hay, the tithe-' 

(0 Wats. ilnd. See Harrington Heath J. Campb. Nl. Pri. Ga. 305. 

V. HortoDy 1 Bro*P. C. 140.Gwill. a^d afterwards confirmed by the 

594. ' opinion of the court of B. R. 10 

(u) Gwill. 1551. Knight v* EastT. R. 5. See Portinger v. 

HaUey. Johnson, Gwill. 286. 

(o) Dc^e, ibid. (x) Wats. ibid. 1 R. A. 643. 

(w) Newman r. Moi^an^ pet 
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owner ihay jufttify passing over the grounds of the fomer 
in his way to the place^ in order to make the tithe-graas 
into bay^ and may make it into hay there with as full aor 
thority as the occupier of the grounds himself, for this is m 
privilege necessarily incident to the right and enjoyment 
of such tithes. Where therefore (y) such an occupier 
refused to let the rector's agents or servants make the 
grass-cocks set forth for tithes into hay^ on the ground^ 
which produced the same (sheltering himself under the 
pretences of the inclemency of the season for hay-making» 
and the inconvenience and damage that mast have accrued 
to him from such permission^ botik with respect to his own 
faay^ and the ground on which it was to be made)^ the 
eourt declared^ that the plaintiff was entitled to make his 
tithe-grass into hay oh the defendant's lands where it grew, 
and ordered the defendant to account for its value. By 
parity of reason it had (z) long before been determined, 
that a parson shall be aibwed a reasonable t^ime to take 
his tithes severed from the other nine parts, and to dry 
{verier) before he carries them away ; and (a) where the 
defendants in their answer to a bill by the proprietors of 
tithes, insisted that after the grass was put into cock9, it 
vras the custom of the parish, that the parishioners were 
not to rake up the grass round such cooks, the court de- 
clared it to be a void custom, not to rake up their grass 
[813 into cocks, in order to setting out the full tithes 
thereof, and that the defendant ought to account for the 
tithes of such hay. 

But if a (6) former cuts his grass, and only puts it into 
swarths, not making it into hay, and carries it away, and 

(^) GwiU. 776. Crabb v. Hayne. Hide. 

(z) Bro. t. Dirmes, pi. 19. citei {b) 1 R. A. 645. Crawley v. 

n E. ly. 6. Wats, Wats. c. zlix. f. 439. Degge^ 

(a) Gwill. 566. Staugbton o. p. iucS. 
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gtiits k green to his beaeta of the plough for their aecea* 
Mry sutteDanGe^ not having grass sufficient to maintain 
them otherwise^ no tithes shall be paid in respect of it. In 
general^ however, ti^ is to be paid for fodder given to 
beasts used for the plough or pail. As where (c) the de- 
mand was for the tithes of rough hay, grown in marshes^ 
and fenny lands> it was suggested on behalf oi the pa- 
nshioners^ that they paid tithe of hay and grain grown 
upon the meadow and arable lands^ and because they had 
jiot sufficient gras* Mrtthin the parish to sustain their beast^p 
in winter, they used to gatlier this hay, called fenny 
foddei*, for (heir sustenance, and for the better increase of 
husbandry, and for this . cause had been always freed from 
the payment of tithes of it. Such surmise was holden in- 
sufficient ; for as to the allegation that they bestowed the 
fodder upon their caAtle, it was not any cause of discharge, 
since by parity .of reason they noght prescribe for corn 
spent in their families, or consumed as |»rovender, which 
would be unwarrantable definlcations from the rector's 
rights. 

On the other hand, where (4al) the. surmise was, and it was 
found by a jury, that the impropriator from time immemo- 
rial had been seized in &e of. a certain meadow^ and held 
the same, and took the profits of it in lien of all tithes of 
hay within the hamlet, though it were objected, that it [^3 
should be intended as parcel of the glebe, and that it ought 
to be expressly shewn to have been given in recompenoe 

(c) Degge, ibid. 2 Cro. 47. Webb ^^ wood land, or meadow land, se» 
V, Warner, Mo. 683. S. C. << paratel j and immediately enjoy. 

(d) 2 Cro. 601. Gwill. 1575. <' ed by the parson, may be a com- 
Moore v, Bullock. 1 R. A. 640. ^^ pensation for tbe titbe of wodd 
S. C. In which liut book this mat- << and hay." GwiU* 1661. Kaiglit 
ter is referred to the head of imMbif «• H«l«ey« 

dedmandL ^ A |iarticnlar piece of 
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of those i;ithes ; yet the court over-ruled the 
and adjad^d that the laeadpir mast be repeted • to have 
been givea hi reoompence of the tithes ; and that tbu8> 
in regard of that land^ the discharge of those tithes ooro» 
menced. . . . 

... I 

Oover-grass (e) for all purposes of tithing ^eems not 
distinguishable from the ordinary species. Such also ap- 
pear to have been the decisions in reipect to (/) ci nquefoii. 
And this principle seems to be extended to the seed of 
clover, for it has been (g) determined^ that dovernateed is 
not to pay tithe at the miU^ bat that the tenth part of the 
stock is to be set out in the field, after it is severed frooi 
the ground. But if instead of being as in one of those cases 
converted into horse^^Mread £6r feeding b^, or of being 
carried to the niilL, it is sold and made profit of l^ the 
owner a$ seed, being in that state, as we have befote seen, 
a species of small tithes ; it seems doubtful whether in such 
case ^ the tithe ought to be set out in^ the field- in analogy to 
t|>e pature of hay. Generally, however, the tifiies of lands 
spw]^ with clover, must be set out in conformity to the rule 
vith regard to aU hay. And in a (h) cause in which the 
Cpurt of exchequer had originally decided in fiivour of 
getting out the tithes of clover in the swarth, from an idea 
that, iti was commonly carried from that state without 
getting in^o the shape of cocks ajt all, they, afterwards on 
the evidence before them, thought they had misconceived 
that fact, and that clover in almost every case is put into 

(^) Bunb, 344. Gwill. 530. Pom- (/) GwiU. 635. Anon, 
fivt'ti. Lander. Accordingly a ens- (^) Gwlll. 1615. Lloyd v. Bent- 
torn to set out the tithes of both in ley. 

•waiVhs was disallowed. G will. 584. (A) 3 Anstr. 054. G will. 1489. 

Witherington v> Harris^ And s^e Coll jer «• Howes, 
snpra, 76. 
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cookie . iomettnieg only before carting* in6st freqaently 
k a much etrlier %iage ; that it waff utterly impossible to 
aMertaan irath any precision the ffaimess of the tithe^ if 
wtout in the swarth ; they, therefore^ upon a rehearing*, 
corrected their former opinion, and held that the feir and 
legal way of tithing clover like other hay^ was when it has 
been pat into the shape of cocks. 

As ia the case of ordinary grass (t), so clover and other 
artificial grasaand tares^ or vetches cut green , .and given 
to cattle used in husbandry^ pay no tithe, though according 
to (J ) some opinions this exemption requires the aid of a 
special custom to support it. It seems, however, available 
without reference to any custom ; but then it (k) is subject 
to this proviso, that there is not a sufficiency of other suste- 
nance fer the cattle, the court, in a recent instance, having 
tUought it requisite to direct an inquiry to ascertain that fact. 

Dr. Burn (l) describes the manner of sowing, cutting 
^own, threshing, and dressing rape-seed, (which is done 
before it is removed out of the field,) and adds, it is usual ' 
for the occupier of the land, to agree with the tithe-owner 
for the tithe of it at so much an acre ; it never having been 
determined in what way such tithe should be set out ; but 
that the better opinion seems to be, that it should be set 
out by measure in the field after it is threshed and dressed, 
as roost consistent with the necessary mode of its cul- 
tivation. 

The same author reduces under this class the articles of 
fern, heath, furze and broom. The first of these is ranked 

(0 Buftb. 279. Gwill. 679. {k) Gwill. 1504. Muitell v. 

Hajes V. Dowse. Paine. 

O) I>egge, p. ii. c. 3. 2 Cro. (/) 3 Eccl. 1. 417-8. 
393. Meade v» ThunDamat 
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by Sir Edward Coke (m), amaog thingjB freed from tUfaes 
[84r] by the common law,, and custom of the realm. But 
for heathy furscy and broom (n), it aeems tithes shall be 
paid^ unless the party sets forth^ and proves an immeraoriak 
custom or prescription^ that tithes have been paid of milk 
calves^ or the like^ in respect of cattle kept on the same 
lands^ which is a valid cause of exemption. Another (o) 
common ground of exemption is^ where these articles ai^e 
spent in the parishioner's dwelling-house ; but if soid^ they 
are tithable. Lastly^ furzes (p) used by the husbandman 
to make pens for his sheep pay no tithe^ but (q) they are 
tithable^ if employed for husbandry purposes in a different 
parish. 

By particular statutes a pecuniary compensation is given 
to tithe-owners in lieu of the tithes of hemp (r), fiax^ and 
madder (s), namely, five shillings an acre^ and so propor- 
tionably for more or less ground sown with any of those 
artides, to be paid before they are removed from off the 
land!; for the recovery of which money the parson en*- 
titled, shall have the usual remedy allowed by law ; but 
this is not to extend to charge any lands discharged 
from tithes; by any modus decinumdi, ancient composition^ 
Wr otlierwise. 



/; 



""^ in. The fiature of agistment-tithe has been before ia 

» 

' (w) 2 lost, 652. (p) Wood, Inst. 168. 

,(n) God. rep. can. 413. Wood, (q) Gwill. 1022- Ellis v. Fer- 

ii^t. 166. 168. Gwill. 1028. WoU mor. 

Urst^n V. Bragington. . (r) St. 11 & 12 W. 3. c. 16. made 

(o) 1 Cro. 609. Austynv. Lucas, perpetual by st. I G. 1. st. 2. c. 

f YHi. Abr. 591. Gwill. 610. Roffe 26. § 2. 

V. Harding, Gibs. 680. Danv. Abr. (s) St. 31 G. 2. c. 12. Contin. 

t. IMsmes, f. 697. For the house is by St. 5 G. 3. c. 18. for 14 years, 

for the maintenance of husbandry, and to the end of the then next 

1 Vent. 75. Session. 
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loiiie measure explained . It is. sufficiently apparent, that (t) 
this, tlMMigh a predial tithe, is from the essence of it no [85] 
object of the general provisions of the statute of Edward 
the sixth ibr the setting out of tithes, and can a£ford do 
ground of action upon that statute. 

Tithe (ti) of agistment is due of common right, because 
the grass, which is eaten, is dejure tithable, and must have 
paid tithe if left to grow, and cut when arrived at ma- 
turity. 

We have before seen, that this rig^t accrues in reipect 
of the grass eaten, and not of the improvement of the 
cattle, whether belonging to the occupier of the land, or 
agisted for hire. In all cases, therefore, the demand (lo) 
is to be made against such occupier and not against the 
owner of the beasts, whether depasturing on grass 
grounds (x), or under agreement for the eatage of a Jdd 
of tamips, or the like. This is -a great relief, and ac^eoffir 
modation to the parson, to whom it would (y) he burthiea<» 
some to sue the several owners of the cattle: some of 
whom probably it would foe difficult to .ascertain, which 
might lead to endless litigation. All such trouble i9 
avoided by a compendious demand against the ostensifajle 
occupier, who is accordingly liable, whether (z) he occu- 
pies his own freehold lands, or is in possession s»ia leUee. 
This, however, supposes the spot to be a private ground, 

(0 Gwill. 1335. in Ellis v. Saul, 38. Gwill. 6^6-7. n. Fisher v. Lea« 

 

from 1 Anstr. 339. maa^ notwithstandiDg, Gwill. 577. 

(u) 2 Sal. 655. Id Hicks O.Wood- Coe v. Smith seems contra, infi'. 

son. See Grysman t?. Lewes, Gwill. 114. 

166. (x) Gwill. 659. Kershaw v. Isies* 

(o) Banb. 3. Gwill. 1582. Un- (^) 1 R. A. 656. Facej v. linger* 

derwood o. Gibbon, 9 Yin. Abr. (z) Degge, p. ii. c. 5. 
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4)r itidogure. Pimp (a) on the other hand, if the place 
where the cattle are depastared id an open comaion, or 
commonable land, the demand must of necessity be made 
egaiiiBt the respective ovirners of the beasts, becanisie there 
is no profit or emolument forthcoming to the lord, or owner 
of the soil. 

/4 *r< C 'I 






{[S6] At the beginning of this chapter I took occasion 
to mention, that land which has borne its annaal burthen 
by paying tithes of hay and com, is for the year dis- 
charged of tithe of agistment. If (6), however, an occu- 
pier, after the corn is cleared, sbws the land with turnips, 
and then agists the sheep of a stranger, or fattens-his 
own sheep and sells them, he shall pay tithe for the agists 
hient, Tiotwithstanfding this course of husbandry meliorates 
the land for com, where the soil is dry and sandy, by 
which means the parson obtained in the ensuing year uhe- 
ridrea decimas, ibr (e) if the turnips had been sold, and 
profit .in that way made of them, they would have paid 
tithes. 

' Afr to the beasts agisted, they inust in geneitil be barren 
€XLttle,'and yield no profit to the parson to entitle him to 
this species of tithes ; though in the case last cited, it was 
thought no bar to the demand, that tithe of lamb and wool 
of the sheep so agisted on turnips had been before re- 
ceived. So tithes for turnips drawn firom the ground, and 
given to dairy and milch cattle, though upon the farm 
and within the same parish in which the cattle were kept, 
have been held to be due. (d) If a pasture is eaten with 

(a) Banb. 3. n. Filtz. 

(») Gwill. 537. Daniel v. Tuff- (c) GwiU. 540. Bordley v. Tims. 

DftU. Banb. 314. GwUl. 7l4.Swin- (i/)Humpbrejs9.Stephen,6ivilL 

feu V. Drgby: Gwill. 606. HaU v. 593w 
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mixi; cattle, partly profitable to the tithe-owner . as mikh 
cows,, ewes^ and lambs, ^nd cattle used or bred . for the 
plough, or. pail; and partly barren and unprofitable, .ibe 
(e) authentic and invariable rule seems to be, that 4ithe ia 
k,ind shall be paid for the profitable, and agistmentrtithe 
for such as are unprofitable : though Degge (/) suggests a 
doubt wiiether if the profitable exceed the others in num- 
ber, they shall not exempt the rest; a surmise the more 
extraordinary from a writer in general so well disposed to 
the rights of the church. ' - , 

It appears then, tliat wb&.t are deemed pro&tahle.:cattle, 
and for the depastjuring of which no agistmentrtithe is /<ler 
mandable, are either such as render tithes moFe imme* 
diately, (that is to say), of their young, milk, and [SUJ 
wool ; or such as being employed in works of ku0bandry> 
consequentially augment, and indeed are an eiSc^ut 
cause ii) producing thosp principal titUable articles^ Q9fth 
a|i4 grain. On (g) a biUi therefore, fpr -tithei^^ for.thf 
agistment of barren and unprofitable cattle, gene|ra%s 
without expressly demanding them for sheep; the court 
refuse^ to direct au. account for the latter^ it beiug.^the 
constant, practice \fi, j^its for agistment tith^es to demand i( 
for sheep ^^cpressly,- for they yielding lambs, pr.w^^ jiim 
not reputed bari;€^7aiid unprofitable ; and na agisti^at 
tithe consequently c^n be due for thero^ unless soW Qpt pf 
the parish before shearing time. Conformably to tfana 4^- 
cision, in a suit (A), in which the claim was explicitly made^ 
it was decreed, that an account should be taken o&wiiat 
was due to the plaintiff for the tithe of agistment jof ;^^ 
sheep kept, fed, and depastured on the lands occupied by 
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(e) Gibs. 077. Dub. 

(/)P.ii.c. 5. (A) G will. 1048. Bateiilan v. 

(g) 8 Anitr. 829. GwiU* 14M. Airtroppe, GwUl. 006. SmiUi v. 

Tanner v. Williams^ 1 R. A. 642. Johnion. - 
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die defendants, and by them sold, ot otherwise disposed 
of from the time of their last shearing y until th^ were 
sold off fat, and taken out of the parish for sale, and be^ 
fore the next shearing of them ; although it was insisted, 
that all the sheep^ from time to time sold or removed, were 
as often replaced by others purchased by the defendants, 
and depastured in their stead till the next shearing day, 
when they paid a full tithe in kind to the impropriators, or 
their lessees, who were entitled to tithes of wool, and lamb, 
the tithe claimed for agistment in question in that cause 
being due to the plaintiff the yicar. A similar {%) decree 
was made in favour of the demand in a case, in which the 
sheep had been brought into the parish before shearing 
time in one year, but sold before shearing time in the 
[88] next: the claim was resisted on the ground, that 
the fafmers in that neighbourhood found it necessary to 
fold dieep on their ground to manure it, considering the 
increase in the crop by this practice as the principal gain 
from the sheep ; ' that they were like beasts of the plough, 
which pay no other tithe, except in the inerease of the 
crop produced by their labour, and that the rector Harf his 
bhare in this profit. It was farther insisted, that the other 
profltf arising from the sheep, the wool, had paid tithe, 
and that as they had not been in the parish a year, and 
had paid tithe of a year's wool, that was a discharge for 
the whole year. But the court, notwithstanding these 
arguments, thought the former adjudication decisively 
governed the present case, and decreed accordingly ; and 
one of the judges considered (Jk) the wool-tithe as paid 
for the preceding year, and that as the defendant had kept 

« 

(0 9 Anstr. 500. OwiU. lAM. Wingfield, ace. as to both tbese 

Howes V. Carter. points. Coleman t. Barker, Gilb. 

(A) See Poor 9. Seymour, Bimb. £4. Rep. 231. 6wiU.605. 
313. Gwiil. 713. n. Dammer •» 1 
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tl)e sheep, for half of another jear^ unci paid no Uthn^ 
agjbstmeat-tithe must be paid for that time. i So .thai; .upon 
the ^hole it appears^ that the tithe of agistment is cal* 
billable from the last time of shearing the sheep. It (I) 
f eems also due for the agistment of yearling lambs. 

But (m) tithe of wool may be due in one parish^ and 
tithe of agistment in another. As if a man occupies a 
£u;mj and lives in the parish of A. an4 holds other land* 
quite distinct from the fiurm^ and no way exenq>ted ia the 
parish of B.^ and depastures his sheep upon the lands iq 
that parish^ but shears them in A., the parson of B. shall 
have an agistment-tithe, because he bBs no ^h^r profit 
from those sheep* And (n) where the plaintiff as rectov 
of Lilly demanded agistment-titbe 9S sheep whieJi^ Were 
shorn, and had dropt their lambs in the acljoining [893 
purisb of Offley> the common fields wher^ the sheep fed 
lying in both paiuahec^ it w^ otyected, .that it would be 
double tithing if the .defendant having paid the ^the of 
vmol. and lamb to the 1 vicar of Offley, were to pay agist- 
ment^titbe to the rectw of lilly ; yet the covrt dec^aredj 
that this waa an inconvenience which the defi^dant had 
bmught upon hianself by not shearing a proportionable 
dumber of his ewes, and letting them yean their laqibs in 
Lilly. JBirf if{o) the occupier of a farm in tkepo^h ^ 
A. prescribe for common of pasture for a certain nwnbest 
of sheep on land in the parish of B,, on which such^heep 
are occasionally agisted, and that tithe-wool or c^^r 
satisfaction has been . immemorially paid to the rector-of 
A. as often as the sheep were shorn in that parish, and 

(0 Bunb. 90. Gwill. 699. Baker Bawling. 
V. Sweet. (o) Gwill. 1022. Ellis v. Fer- 

(m) Gwill. 1025-0. in EilU ^ mor. See also Lambert v. Cum- 

Fermor. mki. Bimb. 138. Gwltl. 647« ^nd 

(ft) Gwill. 1030. n. Hatfield v. iafr. 182. ^ 
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that it hath been the constant usage to shear them there^ 
this is a good defence against the vicar of B. claiming, 
agistment-tithe for the time the sheep were depastured in 
his parish, though he derives no profit as tithes from 
them, chiefly it seems ^ because the right of common - 
(which is an incorporeal hereditament) is legally reputed 
as part of the farm, to which U is appendant or appur- 
tenant. Otherwise it is of right of common (p) in gross, 
which is annexed to the person and not to land, the party 
entitled to which must pay agistment-tithe where the com- 
monable land is situate. 

It is to be observed^ in regard to the topic we are now 
considering, that the statute which I have had, and shall 
continue to have very frequent occasion to mention, v 
namely, 8 and 3 Ed. VI. c. 13. ^ 3. provides, that persons 
having tithable cattle depasturing in any waste or common 
ground, whereof the parish is not certainly known, shall 
pay their tithes for the increase of such cattle to the person 
(^903 entitled to the tithes of that parish, or place in which 
the- owner of the cattle dwells. The statute is silent con- 
cerning agistment-tithe (by name at least) for cattle so 
fed. And sir Edward Coke, (q) in his comment upon this 
act of Parliament, uses the same limits of expression, ob- 
serving, that where the king ought to have the tithes 
within the wastes or commons in his forests which are not 
within any parish, this branch gives the tithes of the in- 
crease of cattle to the parson of the parish where the 
owner dwells. However, in a case (r) as early as the time 
of queen Elizabeth, it was ordered by the court of exche- 
quer in reference to this law, that the tithes generally of a 
fen called Wildmore^ which was not Icnoion to lie in any cer- 

Xp) Gwm. 10S7* (r) Anon, Sav. 60. GwllL 1&6. 

(f) 3 In9t. 661. 
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tain parish should be paid to the parson, or other pro- 
prietor of the tithes in the parish, in which the owner of 
the cattle inhabited : And it is added, that if the tithes 
have been immemorially paid to the parson of any parti- 
cular parish, although it be unknown in what parish the 
moor or common is, there they shall continue to be paid 
according; to the usage. For, by the statute, tithes ought 
to be paid as they have accustomably been paid. And (s) 
in the case of the common appurtenant above referred to^ 
this law is referred to by two of the judges as if they con- 
sidered agistment tithe to be clearly within its operation ; 
one of whom says^ that the provision for payment of 
tithes to the parson of the parish in \i^hich the owner of 
the cattle lives, implies, that in ordinary cases, not in the 
special case before the court, where it is known in what 
parish such a common lies, tithes are due to the rector^ 
or vicar of that parish, for the cB.ii]e feeding therein; and 
he adds, that the determination of the House of Lords^ 
which I am now about to mention, proceeded upon that 
supposition, meaning, I apprehend, in the sense of [91] 
the maxim exceptio probat regulam ; since that determi- 
nation forms another exception to the general principle of 
tithing where the agisted land is situate; which general 
principle was understood and presupposed in arguing the 
validity of the particular custom made the foundation of 
deviating from such principle in that particular instance. 
The case {t) was this ; there being a large uninclosed 
common, lying between and extending itself into the se- 
veral parishes of A. B. and C. and other towns, the inha- 
bitants of which had from time immemorial in order to 
avoid multiplicity of suits, permitted a sort of promiscuous 
intercommoning on such open pasture; the right was 

• 

(*) GwUl. 1024, 6, 6. Mickleburgh v. Crisp. » Via. Abr. 

(0 Bro, P. R a78. Gwill. 604. 43. S. C. Abr. 
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deemed to belong to the respective farms in each town, 
and taken to be part of those farms, and the owners of 
the cattle so fed always paid the tithes of them to the 
parson of that parish in which their farms were situated. 
The appellant rented one farm in A. and another in B.^ 
and paid tithes according to the aforesaid usage to the 
respective incumbents of those parishes, for his cattle fed 
upon the common. He also occupied five acres of mea- 
dow ground in the parish of C. for which he set up a 
modus or customary payment of two-pence an acre, and 
after that rate payment had been made or tendered to the 
respondent, the rector of the last- mentioned parish; yet 
as such rector he had sued in the exchequer for tithe 
herbage of this meadow ground, and also for the tithe of 
the feed of the respondent's cattle on the open common. 
The court of exchequer decreed, that the defendant there 
should account for the modus or customary payment, and 
should also account for the tithes of his cattle fed upon 
that part of the common which lay in the parish of C, 
there being proof that the cattle were driven upon that 
[92] part. But on the appeal, the bouse of Lords re- 
versed the decree, because the custom that every farmer 
should pay tithes to the rector of the parish in which he 
lived was good, and the house ordered and adjudged, that 
the plaintiff's bill in the court of exchequer should be 
dismissed without prejudice to his right, according to the 
modus for the five acres of meadow ground in C. the re- 
spondent's parish. This authority was relied on as in 
point by one at least of the judges, who decided the. be- 
fore-mcntioned case of common appurtenant. These se- 
vered decisions appeal* to be professedly built upon distinct 
grounds, the one proceeding on the validity of the custom ; 
the other on the legal argument, that the right of comfnon 
was part of the farm, to which it was appurtenant ; but 
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in effect^ both these considexations will be found to con- 
tribute their joint support to each determination. 

T<> revert to beasts of the plough, or such as are era- 
|>16yed for the purposes of husbandry ; these (u) by the 
general rule of Ia>V, as hath been already intimated, are 
exempted from the payment of agistment-tithe. An ob- 
tious aiid equitable restriction of the rule arises, where the 
cattle are depastured in one parish^ and used in husbandry 
in another: In stich case (v) they sure subject to this tithe 
in the parish in which they are depastured. The reason 
is evident, provided they work in the same parish in which 
they are depastured, the uberiorfss decima, which are the 
ciSect of their labour falling to the lot x)f the same. parson, 
who would otherwise claim the tithe of their pasture, are a 
satisfaction for the latter. If the cattle fed in oiie parish^ 
labour in another, the parson of such other parish has the 
beneAt ; and he, wherfe they are depastured, must have an 
agistmfeiit-tithe oir none. T^he court in ond instance (to) 
apportioned this tithe of agistment in conformity to [93] 
the above reasoning. The parson of Stoillington sued iii 
the. ecclesiastical court for tithes of the cattle depastured 
in his parish. The defendant lived in Kippax the next ad- 
joining parish, and occupied a large tract of arable land 
there, and had besidesi forty acres of meadow and pasture, 
and four acres only of Arable land in Swillington. The 
court of common pleas being applied to for' a prohibitiou 
to restrain the proc.eeding before the spiritual judge, de- 
clared, that if there had not been arable land in SwiUing'' 
ton, it was without doubt that the parson ought to have ha^ 
tithes. For the reason of ^j^empting beasts of the plough 

(tt) Degge, p. 11. c. 6. Burs- Limbrick, Degge, p. ii. c. 6. 
Jem V. Spencer, Gwill. 746. (jo) I Xa}. Ra>:ipD. 129. CrwUI. 

(v) GwiU« lllO.inBoswor^ «. lQ29.0rScoL^Pfi«QWtb^r. 

H3 



93 Law of Tithes. Chap. IV. 

is, because they are employed for the improvement of the 
arable land in the same parish^ by which the parson has 
better tithes of the arable land ; but here that reason would 
fail. In the same manner where a man has wood in one 
parish^ and arable land in another ; if he use^ the wood in 
making fences for his arable land, he shall pay tithes to the 
parson of the parish where the wood grows : but it would 
be otherwise, if the wood were in the same parish. The 
same law prevails, where the wood grows in one parisb> 
and is spent for fuel in the owner*s bouse in another. 
They then apply these illustrations to the question before 
them, whether the ploughing of the four acres in Swilling" 
ton Avould excuse the cattle generally from agistment tithe; 
and they held clearly, that it would excuse only those 
cattle which ploughed the four acres, and not those which 
ploughed in Kippax. For the parson ought to have some- 
thing in lieu of the tithe-herbage claimed, which compen- 
sation can be derived only from and out of the four arable 
acres in SwUUngton. Therefore a prohibition was granted 
quoad the cattle only, which ploughed the arable acres in 
SwUUngton; and as to the rest, the parson had liberty to 
proceed in the court below. 

[94r\ A similar principle obtains in respect to cattle 
formerly used for the plough, but which have ceased to be 
so employed. For where (x) the plaintiff as rector ex- 
hibited his bill in the exchequer against one defendant 
as executor of his father, and in his own right ; and 
against another defendant for agistment tithes for de- 
pasturing and fattening their oxen, and other unprofitable 
.cattle within the rectory ; and the defendant the executor 
admitted, that he had assets of his testator sufficient to 

(x) Sho. P. C. lOfi. Gwill. 558. Colemaa v. Barker. Gilb. £q. 
Sandys v. Eaitmond. See also Rep. ^31. GvrilL 6^5. 
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answer the demand^ and both the defendants admitted^ that 
they and the testator bad fatted oxen upon their lands^ but 
alleged, that some of them were first used in tillage, and 
afterwards fatted when turned off from the plough ; the 
court decreed tithe-herbage to be paid for the defendants'^ 
and the testator's oxen and unprofitable cattle not used for 
the plough, and also for those first used for the plough, 
during the time they were grazed and fatted for sale, after 
they were turned off from the plough. From this decree 
the farmers appealed to the House of Lords ; and there, as 
to that part of the decree concerning oxen once used at the 
plough, it was among many other arguments insisted on 
the behalf of the appellants, that there was the same rea- 
Bonl to continue the exemption after the cattle had ceased 
to be so employed, as there could be to allow it, during the 
intervals when they did not draw the plough. On the 
other side, it was urged, that the decree was supported by 
many prior resolutions, and was consonant to reason, be- 
cause these cattle, though formerly used at the plough^ 
ceased now to belong to it ; that when the cattle feed in 
order to labour, the parson hath a tenth of tlie benefit 
thereby produced, but when they are turned off to be 
grazed and fatted only for sale, it is otherwise ; and then 
tithe shall be paid for the herbage which they eat, they being 
in no respect beneficial to the parson in any other [95] 
tithes: that this was the settled distinction in the court 
appealed from : and upon these grounds the decree wa^ 
affirmed. 

Horses kept for agricultural purposes have the same ex« 
emption, as oxen so used, from agistment-tithe ; as to this 
point the following case (y) recently occurred : The horses 
in question were kep( by the defendant within the parish 

(^) 2 Anstr. 498. Cfwill. 1424. Filevr ood v. Button. 
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for his farm th^re^ and were occasionally also sent to work 
at another farm occupied by him in an adjoining parish. 

• 

The court declared, that they should haye found some'dif- 
ficulty in deciding the case, if the horses had been habitually 
soused ; but as their being sent to the other parish was only 
Occasional, they clearly were within the general exemption 
in favour of cattle used in husbandry. 

Farther (2) milch-cows, and young reared for the plough 
or pail, as well as those actually so used, are exempted 
from the payment of this species of tithes. Nor (a) is 
any agistment tithe due for cattle fed and killed by the oc- 
cupier for the use of his family in the same parish. This 
plea of home consumption is a very common excuse froo^ 
paying tithes of different kinds extending to a variety of 
Articles, but not of itself available to procure an abatement 
as to the great predial tithes of corn i^nd hay. 

Another head of exemption arising from the description 
of the animals fed is the case of those (6), which are/er<e 
naturcc, (see infr. 146,) as deer and moneys ; for the pas- 
ture of which no tithe is payable, at least without a special 
custom to create such liability. 

[96] Lastly, according to various authorities (c), agist- 
ment'tithe is not due for saddle horses kept for the ovoner's 
pleasure^ or convenience. It is difficult to find any reason- 
able or strong ground of di9tinction between saddle-horses 

* (fc) Degge, p. ii. c. 5. 1 Cro. Bunb. 3. Gwill. 1582. 

70«i Gwlll. 215. Green v. Hua, (ft) 2 Inst. 651. Degge, p. ii. c. 5. 

ibid. 1446. Urg. i R- A. 646. Wats. c. L. f. 457. 

(a)lR.A. 647. Degge,p. ii. (c) Degge, ibid. 1 Bui. 171. 

c. 5. Gi¥ill. 861. Hele v. Bragg, Gwill. 1571, 2. Pothill v. May. 

and ibid. n. Robinson v. Tunstall. 1 Ventr.236. Bnnb. 3 Gwill. 1582* 

See also Undenirood v. Gibbon, Underwoocl t>. Gibbon. 
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kept for pleasure, and couch-horses merely as such. Yet 
in a case (^) in which the defendant had agisted both his 
saddle and coach horses^ and admitted indeed in his 
linsvvcr, that he liad occasionally employed them (o fetch 
coals and draw manure on lands occupied by him in ano- 
ther (as it seems) adjoining* parish, the decree was to 
account for the tithe of agistment of the coach-horses, 
and other barren and unprofitable cattle. The admission 
ivi the answer could only avail according to a judicial 
opinion before adverted to, provided the horses had been 
habitually so used out of the precincts of the parish. Burn, 
?n his report of the case, says ^^ the court were unani« 
*^ mously of opinion/ that coach-horses were liable to pay 
'^ tithe of agistment.'* But it does not appear, that any 
/diiTereuce was adverted to bptvveen them, and saddle* 
horses, the exemption of which is so well established ; sp 
that some doubt may still periiaps be entertained as to the 
general liability of coach-horses to agistment-tithe, though 
a question so likely to occur. This appears to be the 
only case in which the point was at all discussed, and per- 
haps not yery fully in this instance ; at least, the arguments 
bave jiot been transmitted to us. In a much older suit (e) 
instituted against an innkeeper, who depastured the horses 
of travellers, for wliich there was no customary payment, 
the court were in doubt what decree to make for a certain 
r^te to the parspn, it not being fixed by usage, and they con- 
ceived that they ought to allow twQ shillings in the pound on 
the annual value of the land, that is, the tenth of such [97]] 
value ; but they agreed clearly, that tithes were payable for 
the herbage eaten hy tmvellers' horses, and that it was so 
payable by the occupier of thelands. In those days the prac^ 
tice of travelling with post-horses had not commenced. At 

(d) Gwin. 809. Thorpe v* Bend- bert v. ETerslej, Degge, p. ii. c. 5. 
iowes, 3 Bum, Eccl. 1. 420. S. C. Watt. c. L. f. 455/6. 

(e) Hard. 35. GwiU. 502. GuiU 
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present, I apprehend, an innkeeper and post-master vould 
be liable to pay tithes for the herbage eaten by his own 
horses kept for hire, and agisted by him on land in his 
own occupation, or where he has common of pasture. 

In the last cited case was introduced the important con- 
sideration of the manner of receiving satisfaction for 
tithe of agistment : what is justly and truly due is the 
tenth part of the grass eaten ; but this is scarcely possible 
to be ascertained. Dogge (J) calls it with less accuracy a 
tenth part of the yearly value of the ground so depastured, 
which is rather a nio.de of appreciation substituted for con- 
venience,'than the real subject of demand. He adds, that 
commonly a twentieth part is accepted ; and that in this, 
as in all other tithes, the custom and usage of the place is to 
be observed. Since, however, that author wrote, it has 
been {g) determined that a modus or customary payment of 
one shilling in the pound (that is, a twentieth part,) for 
pasture^ according to the value of the land, is a void 
modus, as is also a modus for one shilling in the 
pound, according to the rent, the same being (as Burn 
remarks) no other than payment of part for the whole. 
Watson (A) seems to distinguish between the occupier's 
own cattle, and those of strangers ; laying it down that 
where there is no special local custom, the tenth part of 
the money to be received for the agistment (meaning of 
[98] the cattle of guests) is to be paid to the parson, and 
then he adds, that tithes of barren cattle, by which he must 
mean the occupier's own cattle, are due of common right, 
according to the value of the land after the rate of two 
shillings in the pound, because such tithes cannot be other- 
wise valued, or accounted for ; but he admits that by cus- 

(/) O^gge, p. ii. c. 5. 3 Burn, Eccl. 1. 448.. 

{g) Bunb. 20. Smith r. Roocliff. (A) Watson; C. L. 465. 
Bunb. 174. Harrison v. Sharp, 
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torn or prescription such. tithes may be paid in anckher 
manner^ as by the acre. Where no such custom obtains^ 
it may be difficult to suggest and adopt a better or more 
convenient mode of valuation than this of two shillings in 
tiie pounds or a tenth of the rent or value of the land ; a 
rule which appears (i) to have generally prevailed. But 
(j) whether even this criterion be perfectly just, may per- 
haps be questioned, because the quantum of the rent is 
not in the conusance of the parson ; and because as to the 
value of the land he ought not to be under a necessity 
every year of trying tliat feet on any difference betweep him 
and his parishioners, at the peril of costs. 

lY., Wood has been stated not to be tithable of common 
right, and consequently may seem not to belong to the 
present chapter ; I shall briefly discuss this point. In (Ar) 
or about the seventeenth year of the reign of Ekiward the 
third, a canon was made at a provincial council under Arch-^ 
bishop Stratford, that tithes should be paid ofst/lva cadua. 
Hence (/) it is argued, that if the tithes of wood had been 
due of common right, for what purpose was that canon [993 
passed ? It may be answered, that the canon ought perhaps 
to be considered as declaratory, and not introductive of a 
new regulation, the term used being " declaramus/' not 
^' statuimus :** so far the reasoning appears not to be con- 
clusive. Then it is added, that there was a petition in 



(/) Bunb. 1. Smith o. Johnson, 
80 decreed Hawkins v. Joyce^ 
Marg. of Johnson o. Firebrace, 
Gwill. 660. though'inthe principal 
case there reported \s, 6(/. only in 
the ponnd on the rent was allowed, 
but on what ground does not ap« 
pear. 



{j) See Gwill. 587. Startup v. 
Doderidge. 

(A:) Degge, p. 11. c. 4. 

(/) 4 Mod. 344. Gwill. 557, in 
Hicks V, Woodeson. See Bunb. 
61. Gwill. 625. Jordan v.Colley, 
tithes are due of tyhacadua by the 
law of England. Boughton v. Hust- 
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parliament that saoa^ year^ vfhiidl^m) petition was couched 
in the following terms ; '' the qomiQons pray that no man 
'' be drawn in plea in court Christian for the tithes of 
*' x90od, or underwoqd, except in places where such tithes 
'' have used to be paid. Answer, let it be done of this 
*' as it bath been done heretofore.'' But in strictness this 
puly proves that (n) there were districts (as the Wealds of 
Kent and Sussex) in which by custom no tithe of wood 
was or nQw is payable^ and that therefore a county, or a 
hundred, not (o) a parish, or a few contiguous parishes^ 
may prescribe for that e:icemption. Lastly, as to its being 
(p) urged, that where tithes are paid for things which 
yield no annual profit they must be due by custom. Lord 
Hardwicke C. has declared that at common law, and by 
general right, copse wood or underwood is subject to 
tithe, because from the nature of it the law takes 
notice that it is to be cut and let grow again in some 
certain course, though that renewal be not annual. How- 
jever, therefore, the point was* formerly understood, we 
inay now, it seems, conclude on this high authority, that 
of all such wood as is not protected by th^ declaratory 
statute of syina cadtia, tithes are due at common law^ and 
by general right. (9) 



lert 1 Barnard) 71. But the re- 
porter ifl of little credit. See how- 
•Ter Gwill. 1561. Knight v. Hal- 
sej, seeming to imply, that wood is 
no longer supposed to be titheabl^ 
bj custom onlj. 

(m) Gwill. 3. 

(n) It seems so understood, 
Degge, p. 11. c. 4. near the end. 
See Russell t^. Partridge. Gwill. 
270* 

(o) 3Aiistr.792. Gmll.1442. 



Nagle V. Edwards, GwUl. 1509^ 
1511. Mantle v. Paine ; nor a Town 
" of Wood or anif other iUhe^^^ 2 
Inst. 645. nor a Liberty of what 
extent soever it may be, Gwill. 373. 
Johnson v. Bois, without specifying 
any kind of tithe In particular. 

ip) 4 Mod. 344. Gwill. 557. 
See also Soby v. Molyns, Gwill. 
134. 

ft 

iq) GwUl. saa. Walton »• 
Trydn. 
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It is observable^ that tkis (r) statute 45 E. 3. c. 3., 
which passed in the {$) then customary manner of en^ct*- 
ing laws by petition and answer thereupon^ was questioned 
by the clergy, who pretended that it did not pass as bv\ 
act of parliament^ but only as an (t) ordin^nce^ and con* 
jsequently not binding. However (u) a variety of reasons 
have been urged to demonstrate^ that it is entitled to be 
ConsideVed^ and always has been considered as an act of 
the supreme legislature^ before {v) the enacting of which, 
much controversy had prevailed, and divers petitions had 
been exhibited in parliament relative to this subject. But 
the question has been long at rest, and the statute with its 
judicial interpretations has continued to be the rule of 
decision ; having («?) in the forty-seventh year of the same 
reign received a parliamentary confirmation ; nor do the 
clergy appear in any degree to have shaken it by the 
subsequent petitions, which they continued to present. 
For as to (x) the resolution or ordinance referred to in the 
beginning of this chapter, whatever credit is due to that 
(entry (j/), it contains nothing repugnant to the above-men- 
tioned statute^ which (z) is treated as declaratory merely 
pf the antecedent common law. 

By this statute then of sylva cadua it is in effect de-' 
clared, that gross or great wood of the age of twenty or 
forty years, or of greater age, is exempt from the payment 
of tithes. The act is very ably expounded by Lord Hard* 



(r) Degge, p. 11. c. 4. 


2 lieon. so. In the last book it 


(s) 1 Vin. Lect. 25* 


seems supposed prior to the statute 


(0 Ibid. 21. 


of gylva caduOy though fixed^ 2 


(u) Degge, p. 11. Cr4; 


Inst. 6i5. 10 late as 7 R. 2. 


(v) 2 Inst. 042. 


O) 2 Inst. 645. 


(w) 2 Inst. 643. Girill. 5, 6, 7. 


(z) 2 Inst. 642. GwiU, 831. U 


(x) Gibs.t. SB. C.3.FNB.119* 

1 
i 


Walton v» Tryoo.. 
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wicke C in giving judgment in a (jz) cause instituted 
[101^ chiefly for an account and satisfaction of and 
for the tithes of the loppings of ancient pollard^ oaks, 
and ashes^ and for the like account and satisfaction of 
and for as well the bodies of the trees as the tops of 
beech wood: First, as to what shall be deemed gross 
wood; this is explained to mean such trees as are (6) 
timber by the common law throughout England, namely, 
oak, ash, and elm ; or such as are timber by the esta- 
blished custom and reputation of the country, which 
may be the case of beeches and other trees, but not 
to include trees occasionally used for slight repairs^ 
like (c) hornbeam or maple ; the subsequent application 
after felling, without proof of such custom, not deciding 
the tithable quality of the wood. 

Of all such timber trees as I have just described, being 
of the age of twenty years or above, and thereupon being 
privileged by the statute, no tithes are payable either of 
the bodies, (d) bark, lops, or tops for whatever use (c) 
they are cut, with the exception of those instances in 
which a fraud is actually, or may probably, be committed 
on the parson. This exception is illustrated by a decision 
of Lord Hardwicke, C. who held that if (/) a man has a 
wood which is properly a copse wood, with a few timber* 

(a) Gwili. 827. Walton v, beam is not timber bj the general 

Tryon. law, though it seems it may pos- 

(6) S Vin. lect. 28. T^egge^ p. gibly be so by custom* See also 

11. c. 4. 1 Inst. 53. a. 2 P. Wms. 006. 

(c) GwiU. 829. pi. 470. Soby (d) Doct. &Stud. dial. 11. c, 55. 

©. Molyns. Plowd. 470. Gwill. H Co. 49. a. 
133. Degge, p. 11. c. 4. 241. h 2 (e) Though Bnnb. 99. n. cites 

Inst. 643. donlra; but see GwilL cases contra. 
832. There can be no doubt horn- (/) GiriH. 837, 8, Lord Hard* 
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trees in it, of above twenty years* growth, and when he 
cuts the copse wood, he oiakes a few loppings of these 
trees, and binds them up promiscuously together, [102]} 
so as it is almost impossible to distinguish and separate 
the one from the other, the parson may demand tithes of 
the whole. But then he must shew the special matter^ 
that the timber was so intermixed that he could not do 
otherwise ; and this is right, because it was the owner's 
fault. On another occasion, the like considerations were 
apparently carried to- more unqualified conclusions : For 
according to what is judicially laid down in one of our old 
(g) reporters, if woods consisting chiefly of timber-trees, 
with bushes and underwood intermixt, are cut down and 
made into faggots promiscuously, it not being worth while 
to separate the one species from ihe other, the timber 
trees shall privilege the whole ; but if the woods are mostly 
of sallows and different sorts of underwood, and here and 
there sparsim grows an oak or other timber tree, and all 
are cut down and made into faggots indiscriminately, the 
whole is to pay tithes. This I believe was the origin of 
the doctrine of making the major part the criterion of the 
whole, which is adopted by (A) several compilers on the 
subject, though Dr. Burn says it can only be an argument 
of convenience, and cannot in any respect alter the nature 
oi the tithe. 



wicke cites 1 Cro. 347. Buckhurst 
V, Newton, n. ibid. If the case 
should be thought not fally to 
come up to ail for which it is ad- 
duced^ the doctrine may well rest 
upon his Lordship's own high au- 
thority, the report of the principal 
case in Gwili. being taken from a 
manuscript belonging to the fa* 
mily. 



(g) 2 Leon* 70. Daws v. Moi-< 
lins. But see the case as cited in 
Buckhurst v. Newton, 1 Cro. 347. 
and GwiU. 629. Turner v. Smith. 

(h) Gibs. t. XXX. c. 3. 667. Ajl. 
par j. can. [505, 6.] Degge, p. 11. 
c. 4. 3 Burn, Eccl. 1. 433. But see 
1 Sid. 300, £bwes v. Cornwall. 
Gwill. 833. 
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Timbei" (t) trees of above twtfrity years' g;rowth, having 

t 

once acquired exemption from tithes^ retain it^ though a£ 
the time of felling they are become dry and rotten^ fit 
only for firebote or fuel, and not to be used for the pur- 
poses of timber, such being caHed dotards ; antt though 
of late they may have been lopped once iit every seven 
years, as the bodies are privileged, so are the branches. 
[^103] In a case not (7) long subsequent to that in which 
the above resolutions were pronounced, the court again 
held, that the boughs of timber-trees above twenty years' 
growth were not tithable, notwithstanding* the decayed 
state of the parent tree : but that although of a tree being 
once of twenty years' growth and never having been 
lopped, and then after the twenty years being loppefd, 
every ten or every seven years, tithes were not payable 
for the lops ; yet if a iimber-tree is lopped before it is of 
t^venty years' growth, (/c) and afterwards it is lopped every 
ten or seven years, tithes shall be paid of such lops, be- 
cause it had never acquired the privilege. These decision^ 
had the ratification of Lord Hardwicke, C. in his judicial 
argument on the occasion *above alluded to. But we find 
(I) him contradicting one part of the positions of Sir (m) 
Edward Coke, which on this, as on other subjects, hate in 
general had the sanction of subsequent determinations ; 
namely^ that tithes shall not be paid for the germins or 
branches which grow out of the roots of felled timber- trees 
of what age soever, for that the root is parcel of the in- 

(/) 1 Cro. 477. Ram r. Paten- lopped for twenty years sueceis- 

son. Gw ill. 833. Mo. 1)08. Gwill. sively? It is said to become timber, 

51^. Biggs V, Martin, contr. But and privileged, 1 R. A. 640. Degge, 

see Gwill. 834. See also Wither- p. 11. c.4. tamenqu(sre» See Anon, 

ington V. Harris, Gwill. 584. Gwill. 165. 

(j) Mo. fl08. Broke j. Rogers. (0 Gwill. 832. 

Gwill. 833. (m) 2 Inst. 643. 

(A) But what if it ceases to be 
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heritance. The contraty rule (n) his Lordship represent? 
as having since prevailed, because great part of the copses^ 
or underwood of the kingdom, are germ ins from such 
fitools of timber-trees ; and the opposite doctrinte would de- 
prive the clergy of tithes of many undertvoods. Then ta 
the question, what is the difference, whether the germimt 
grow from the stools of trees entirely cut down, or 
frotn the tops of trees that have been only headed and 
lopped? he answers, that in the first case there is [lOt] 
no tree remaining whence fhey may derive the privilege ; 
in the other there is. As to the oaks in question, he ad-^ 
mits, that if they were topped, and made poHarAs before 
they attained the age of twenty years, and have continued 
to he lopped in the course of fells ever wnce, they will be 
liable to tithes. Therefore, this being a question df fadt 
when ' lie came to the decree, he offered the plaintiff an 
issue for a jury, to determine, namely, whether these trees 
were Idpped before twenty years' growth, or not. As to 
the demand for tithe of beech wood, it not being disputed, 
but that it was above twenty years* growth ; he said, that 
also then depended upon the tjuestion of fact whether 
beech be timber by the custom of the country ; and his 
Lordship thought the terms of this issue should be whether 
by custom used from time whereof the memory of man is 
not to the contrary, beech trees growing within the parisli 
of Mickleham, of which the plaintiff was rector, are and 
have used to be deemed timber. This might be found 
according to the truth of the case, and confining it to the 
parish would prevent any difficulty in respect to the pre* 
else limits of the place : indeed to direct the enquiry 
through a wider district might be productive of contra- 
riety, as well as uncertainty. A tbii'd issue not relative 

(n) Wood growing on stabs, or stems is titbabla^ QwiH. 529. Turner 
r. Smith. * 
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to this species of tithes was proposed to the plaintiff to 
elect whether he would try it or not, who having finally 
waived trying; any of the issues, his whole bill was dis- 
missed^ but without costs. This judgment, and the argu- 
ments contained in it, embrace the most material points 
in the law concerning the tithe of wood. 

There is a short note of a (o) case in an old reporter 
simply stating^ that young oaks under twenty years' growth, 
apl for timber in time to come, shall not render tithes. It 
is difficult to conceive what could have been in controversy 
[105] on this occasion : if lopped under that age, they were 
always deemed tithable. The same is the case of acorns 
from oaks of any growth. Ash and elm are upon the same 
footing as oaks, and so are such trees as are timber merely 
by the reputation and custom of tjie country. . Therefore 
(p) it has been decided, that billets aif d &ggots were ex- 
empt from the payment of tithes^ for that the same were 
cut from trees of above the growth of twenty years before 
they were made pollards, without discriminating between 
oaks, and other timber-tr^es ; and where tlie trees are 
clearly of a species to be denominated timber, the court 
has declared (9) they would presume the trees to be above 
twenty years' growth, unless the plaintiff demanding tithes 
proves the contrary. 

- The tithes, to which the quality of timber is most com- 
monly ascribed by the custom, and reputation of places in 

(0) 'Wnyv. Clench. Mo. 908. grows freely, it is the custom to 

(p) Gwill. 84« 1 Mdrden r. estimate the same by measariDg 

Knight. « round the middle part of the tree^ 

(9) Bunb. 1^6. Gwill. 045. and if it is 24 inches in circumfer- 

JAoyd V, Mackworth. 3 Burn, ence, it h deemed of 20 years* 

Eccl. L. 431. says that in many growth, if under that measure, it 

places, where wood is plentiful and is accounted underwood* 
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Which they grow, are (r) beeches. Birches (s) may by the 
fcame means be privileged from tithes . Many (J) other trees, 
namely, horse-chesnuts, limes, aspen, and cherry-trees and 
Willows seem to stand in the same predicament, that is, they 
are capable of the same exemption by proving the custom 
of the country. On the contrary, some trees, (u) as alders, 
hazels, hollies, and others, are of so mean account in thig 
respect, that no custom or reputation as to them ap- [106]] 
pears ever to have been set up, or insisted on. Those of 
this last mentioned description, of what age or bigness so* 
ever, are regularly to pay tithes. 

Although, as we have seen (supra, lOl,) the bark of 
timber-trees is not titheable,. tithes (v) shall be paid of the 
mast, and acorns, because these are of annual increase. 
But (id) where the acorns fell from the trees, and were 
eaten by the owner's pigs, a suit in the ecclesiastical court 
for tithe of them was restrained by prohibition ; for. in order 
to become titheable, they must be gathered and sold, and 
then (x) they must be tithed it seems like other things 
plucked by the hand, by measure, or weight. 

It has been (y) decided that broom made into bavins^ 



(r) 1 Rol. R.355.Gwni. 358. d. 
Lapthorne «•  ' ; see Bibye v 
Hiuley, Bunb. 19d. Gwill. 657. n. 
(<0 Ibid. 

(#) Mo. 907. Foster v. Peacock, 
Mo. 1812. 2 P. Wms. 606. St Inst. 
642. contra* 

(0 2 P. Wms. 606. Gwill. 357. 
Wright V. Powle, Hob. 21 Q. GwiU. 
358. n. Gufflj 9. Pindar. 2 Rol. R« 
83, as to cherry, ash, and beecb 
tTMii and It is added^ that aspea 



trees serre for arrows, which are 

» 

for the defence of the realm. 

(tf) Degge, p. 11. c. 4. 11 
Gwill. 543. Goodall v. Perkins. 
See Anon. Cro. Jac. 109. GwilK 
228. 

(p) Degge, p. 11. c. 4. 11 Co. 
40. a. 

(o) Lit 40. Gwill. 428. Anon. 

(«) Gwill. 1554. Knight o.HaU 
aey. 

Of) GwUL 512. Biggs 9. Martin. 
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and th4t wcmd growing in hedge-rows, are titlieable. ^hn 
(z) doctrine as t6 the latter has been carried so far, that H 
has not been allowed to be exemiHed from paying tithes^ by 
proof of a custom in the parish to that effect; forthat there 
is no difference between wood in copses and ^iii hedge- 
rows ; and such a custom or prescripttoh arnounts to a 
claim of being discharged from tithes without making any 
satisfaction in lieu of them, and is -void in itself. This tie^ 
termination adds force to what was before argued ; namely, 
that tithe of stflva cadua does not depend (supra, 98, 99,) 
upon aflirmative u^age, but is due dejure, by the general 
law, though it may be prescribed against in^ cerlkin known 
and extensive districts, as the weukis of Kent and Sussex, 
As to (a) fruit-trees. If the parson has had tiHi6 of tlie 
fruit produced from them; and Ihe owYier afterwards txxU 
down the trees, and of theiri(V66tf makes HillcAs and ftig- 
[107]' gots, whicfr he seHs, he i« not bound td pay tithe of 
such billets and feggols. Rolle assigns afe a reafebn, thtft-it h 
not a new increase. It ir; indeed, the 'distfui*tiDft of the 
subj feet from which any ftiture annual renewal isto^pimg; 
Ifut feuch is the case of all tieeS riot being ilimWr^cotiV' 
plettely felled- in thinning copses, and made into fcggt>tfi for 
sale. Perhaps tlren the principle discl6^ed*y1*r;Bdward 
Cokfe/frfem whom ha. takes the doctrine, is tUfe fimnder ; 
and he tells us, it is because the fruit and the ftiggots forth- 
coniing from the same trees are not of several natures like 
fruits and corn growing in the same brdiard; which are 

bbthtitheable. On the other hand, if a man have (6) a 

^ -^ • . . . » 

nursery ground, out af which he selb fruit, Btid other trees 

*■ ^ • • • . . 

• (») Owin. 1508-9. 1511. Man- GiMm ^. Wyboume 8. C. more 
*»n:».EtiBc, . . : IfoUy reported 3.€ro. asa^.l H. A* 

(a) 2 Inst. 651. Baxters. Hopes, 637. pi. 6. but this pi. is said by 
2 Jpst. 65^, 1 R. 4l. 64U lYood counsel ai|. to be fuU of bad Jaw, 
Inst. 168. \ ^ ; : ^^ (5will/iil4. Adams c.Wallen 

(*) W. Jones. 4161 6wiU. 501. - ^' '^"^ ' ' ' 



» •« 
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U> be trapsplanted into ai)\otfaer parish, be^sital^.^y^ti^e 
of them ; For though the trees are parcel of ^ the freehold^ 
while they contiaue in tl^e $oU^ being severed Jfrom it in 
order to be tr^9plax)ted, they cease to be so^ in Uie.same 
manner as cajrrot roots or the like; and if they were. not 
titheable^ thie parson by means of such nurseries might 
be defeased of hU dues from great part of the land in his 
parish., lloUe who argued this case, in bis report- of it 
mentions ashes, which at twenty years' growth are unde- 
niably privileged as timbcor, but which by this authority 
appear when sold in this young state foT transplanting to 
be tithable. By (c).a sub,sieq4ient determination^ the iqat- 
ter i^ carried sofnewhat farthei^ it beijag hdd, that n^rs^ery 
plants sold and transph^o^ mthifi tk^., sarpe, paridh a^e 

tij^iabic; also; and I appf^^^^^^r^H^^i^ fi^uch reason as 
any other product of, tbej^th .^old and made pfolit rf 
-amongtb^ panshioner^ Jnst^fid of being; x:arried to a more 
distant: njpdfcet But aqjtojw^t is said ittUiisIaat case 
of tr«q^,yj?}f%gfnjH wh^(5h .pays tithe^, .and othe^ [Ip^] 
.vWpSr''5»9Pfi*.an4.o^^ t^^eijr being aliltp tUhable^, iw.4 that 
thjB. fqrwei; «haU Rot privilege^ or exeippt ;the latter,, wbi^jpi 
tlj^y- are jallsok tggethe^, Lpresume it is^notone^uttp i^- 
ply* Ithpt tithes werp actually paid of. tli^ fruit of the fruj^- 
treesp being probably young saplings before they fv^e 99 

sold for transpjaptiug. ... : ; ^ . .^ 

• . ". . , -. .^. , . ^., ^ . 

. I may n«^w properly^advert to an extensive principle of 
exemption from tithe of wood founded on a regi^rd to Jtha 
purposes of agriculture and husbandr^^ from which ,qccu» 
pations of life tith^ principally arise, and are rendered 
lUi^re^bandaut . The (d) doctrine above aHuded Jo, .that 
Jlhe tithable quaKty of wood felled is not to be determined 

« 

 (c) Hard, 380." GwUl. 5^*' • («0 Se€G*m.W9;S30.J Wd* 
Giant ».aedding. - '- ton ». Trjoa. 
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by the subsequent use and application of it, should per- 
haps be chiefly, if not altogether, understood in this sense, 
that its tithable quality does not depend on the design of 
using il^r repairs or for fuel, which design may be fluc- 
tuating and uncertain ; but as to these two more general 
purposes abstractedly considered, that the wood is tithable 
or not, according to its inherent nature before the felling 
of it. There is, perhaps, no case where articles not origiri- 
ally chargeable with tithe in their own nature shall become 
liable to that payment from the subsequent use of them : 
but as to exemptions groutided on the above mentioned 
considerations of agriculture and husbandry, the law is 
otherwise. 

1. It (e) has been resolved that wood employed to hedge 
or fence corn, where the parson has tithe of corn, as he re- 
[109] gularly has without some special dischai^, shall 
pay no tithe, and it was laid down as a general rule, that 
no tithes shall be paid for any thing per quod decima fiunt 
uberiores^ that is, I suppose, by which tithes of the predial 
kind are increased ; not universally all those of the mixt 
kind, as in some cases of milk, and young cattle. The 
wood privileged, (/) comprehends hop-poles and their 



(e) Mo. 683. 1 R. A. 644. 1 
Freem. 334^ 5. Gwill. 562. Anon. 
See also Turner v, Weedon, Gwill. 
524. But a defendant has in one 
instance been decreed to account 
for tithes of wood felled by him 
yeHrly at ten years' groivth, utid 
used in ameodiog his hedgev, and 
ttpi>ia.hialaild> and otherwise of ik>- 
pri>fit to him, which Is I beliere 4. 
single authorit/ to thA effect. 
Gwiil. 6Q'8; imith v. WUliamd. 

(/) 1 Freem. 334. fiwili. 562. 



anon, contra as to hop^poles, 
Gwtll. 563. Gee v. Pearch, but 
see 564. n. and ooBttn. of 581, 2. 
S. C. Gwill. 1555. Bunb. 20. 
Gwill. 618. Bate v, Sprackling, ace. 
S. P. D^ggp, p. 11. c. 4. ad. fill. 
Mrho cites Whiter. Arch, S. P. adn. 
Gwill. 1506. 1508. in Mantell v. 
Paine, Gibs. 684. d lust. «5S. 
^^ Albeit the house be new, yet it 
<< is the husbandry is the main, $:c.'* 
'2 Keb. 634. Watson v. Smith. 
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barks^ where the* parspn or vicar haUi the. tithe of.l;iop3; 
osiers out to make hurdles for sheep^ and genemlly wood 
for maintenance of the plough or pail^ or employed in 
qaakingand repairing all utensils of husbandry. It is even 
(g) said to have been adjudged^ where a man cut down 
wood« felling more than was sufficient to make hedges^ 
and actually used the greater part in hedgiug^ that even 
for the surplus of the wood cut for such agricultural 
purpose no tithe should be paid. Also (h) if a man cuts 
down his copse wood^ and pays the tithes of it^ and after- 
wards before any new germius spring \ie grubs up the 
rooto and stubs of the -wood> he <shall not pay. tithes of 
them^ because they are parcel of the freehold^ (i) and do 
not annually renew. It is true that the reason here as^ 
.signed is not connected with the present topic; but may 
we nol suppose another reason to have been also taken 
into consideration ? I, mean the view and purpose of clear- 
ing thft gfouod*: As in a cage (j ) where in answer to a 
bill . by a rector .for titjies, furze and bushes, which were 
cut and made inlo laggqts and sold l^ the defendant^ he 
indsted that no tithe waadne^ but being^cut to clear [110]. 
the ground^ and prepare it for the husbandry purposes of 
tillage and grazing^ ^ and the bill was disn^issed. But a 
prescription to be discharged of the tithe of underwop4 
when used for fencing the com, the tithes of which were 
paid to the rector, was disallowed^ because it did not aver 
that the corn which was so fenced belonged to the parfy 
who claimed the benefit of the prescription^ although i^ 
was strongly insisted that whether tl^e corn was his prot 
party or not made no diflference (A:), 

(g) I Oo. 490. in East i>. Hard* 1 J4. 
i«ff* U) GwiH. 608. ^ra. tuc^t 

(h) 1 R. A. 637. Bedford v. Smith v. WiUiamf. 
SkiMwr* (k) Croufllier -j. CoUUw, Saund^ . 

(0 See Soby v. Molyns, GwilL V^ X4k GwUV UTS. 
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% 'For flrfewbod {I) cut and consutnid in a dwellings- 
fipuse 4n the isaniie parish, as it is gfenemlly Asserted in 
Riatfy books/ no tithes are due. I'his as to its orig;in ii 
(m) ascribable tothe same principle, being founded on the 

liecessity of a habitation for carrying on the purposes dP 

• • *  \. *  ' 

husbandry, bn which tithes so much aepend. Therefore, 
In a cause {n) where this defence was set up, th^' court 
aeclared, that as it appeared that the defendant had not 
^ny hou^e of husbandry within the plaintiff's parish, but 
that the faggots in question were carried to the defendant's 
h6Us^^ being out of the parish, and there burnt, tithes 
wefe due to the plaintiff fbr the same; a:nd upon the like 
Reasoning (o) it is laid down, whether authenticaHy or not, 
that if a man hath a house of husbandry with larifts, and 
demising the lands reserves the house, tithe of firewood is 
payable. It has (p) l)een ihade a question, whether this 
lixemption of fuel is by the gencTalflaw; or re^jufring thfe 
aid of a local Custom to support it,' -'Lord Hard wicke, C. 
( j) has given us his authoritative opinion, thkt WItkHl cut 
to 'be burnt in the house of the pSartshfoher WitJii» thfe 
parish, is exempt from tithe, riot of co'rtimon Hght, biit b j- 
^^eci^ custom only ; and that it operates by way of cufe*- 
tomary exemption in respect of some satisfaction to the , 
parson,^ Which it is incumbent on the parishioners to shew. 
The increase of tithes arising from husbandry to wbick 



:\ 



//> 1 IL A. ^44. 656. Ellis v. \ Vent. 75. 

Drake, aQJl Austin v. Lucas, ibid* (n) GwiU. 543. Goodall v. Per- 

«Bd, 1 Cro'. 669, S. C. i Inst. 65^. kins. 

.8 Yixu Abr. 691 . GwiU. 610. Roffe (o) Gibs. 686. Button and Croko 

«, Eardii:^, Mo. 683. See Turner Justice^ differ as to this matter, 

..^ WeedoD, GwiU. 634. & Anoii. Hetl.'89. Norton v. Feriner. 

il^r(9to. 334, GwiU. 563. Thomp. (p) 1 Freem. 334, 5. GwHK 

jao«o. Holt, GwiU. 671. Bnrslem 563; Anoii.^ 

%: Saucer, Gwill, 746. (q) GwUL 8t9. Waltoai?. 

(in) Dant. Abr< t. Usm^ 597. Tryon. 
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a-dTrelImg^)oi|se isessenlial may be tboiigjbft.tp afford the 
partoj) aujch r^qui^Ue.satisfaction ; and Jiis Lordship relies 
9n (r^ a case m which, according to tJie cited report [III] 
oPit^^tfseem^ adjudged that it is not de jure p^v legem 
f€me tl^t ^ny one is discharged of tithes for wood spent 
in^ hifr hovse, or /or fencing-stuff for hedges, (s) This 
easey however, on another (0 occasion having been cited 
at tlie bar^ wan, not thought decisive of the question^ th9 
court declining to. come to any resolution upon the pointy 
and stating that there were opinions both ways a^ tp 
fuel vfhere there was no cu^om ; but they previously held 
that hop-poles and wood for fences were qot tithable o4 
general principles ; and yet the other case seems to in« 
elude them, as well as firewood. The .^riith.is, very nu- 
merous authorities^ some of which fire above cited^ speak 
Aften indiscrimiuatejy of wood used for agricultural pur- 
posesj and for domestic fuel, as exempt from tithes^ with- 
oat any intiovitioD that such exemptions dqiend on local 
particular ^usage^ and on the contrary seem (u) to refer 
them to the common law of the land^aqd. these exemptions 
f Qincide with other parte of the system of. our tithe laws: 
It may beadded> that although in a late (tr) 9ase/ £112] 



* (r) 3 Cfb. 115. Nor^gn v. Per- 
foer, Gwill. ibid. n. bat see S. C. 
differently reported| and finally de- 
termined, becAuse of the custom 
alleged, and the Yerdict against 
such allegations, and by Croke and 
Yelverton, there arc divers prece- 
dents otherwise uiihout alleging a 
custom^ Hetl. 88. 110. 117. Per 
Crolce the parson had a benefit, for 
he had better means of tithes, Hetl. 
8Cr. and, Gibs, 686. speaks of ,a 
bouse of husbandrif. ' 



(t) SeeThpiftpsbn r/Eolt^t^tfiU^ 
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(0 1 Freem. 334. 

(tf) 9 Inst. 652. 

(») Manteil dI Fkin^, Grwill. 
1506. 1508. Tfie point stiH'{he^- 
fore may seem doabtful^ liotwKll- 
standingC. B.Parker^scoiicQrriln(ie 
with Lord JIardwicke,' {Vat tro ex- 
emptioQ of fire-Woiod^ Is dnty by 
special custom, G will: '1)6 i^.aiid n. 
d60. and n. Erskind r. Ruflie. ^ Bcit^ 
these gi«af juclges Vn^st oii tt»«ca?e 



11& 
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tba answer o£ the defendant effected (a snppprt the exeoip^ 
tioQ of wood used for husbandry puiposes^ or for fuel 
within the pansh> by the allegation of immemorial custom 
to that e£fect^ it does not appear that any such custom wa^ 
substantiated in proof; and surely sucl^ proof was not 
necessary as to the wood used in husbandry^ and 3ret both 
these grounds of exemption were indiscriminately adr 
mitted as legal by the counsel for th^ party claiming 
tithes. 



3t It (x) is laid dqwH:, that if a man cuts wood^ and 
^rns it in making bricks to be employed in the repairs or 
enlargeiMnt of his mansion^ within the parish^ for the net 
cessary habitation of himself and his family, no tithes shall 
be paid for such wood^ inasmucb as Uie parson^ it is saidj 
has the benefit of the labour of the family*. But if he 
extend his buildings for pleasure or deligirt^ us it is . ex- 
pressed, beyond what is necessary for hisfanitiyy ha shall 
pay tithes ; and the surmise to vestrain the ecclesiastical' 
court from proceeding^ being only that be Imriit the. wood 
for the reparation and enlargeaient of bis house genepally, 
without saying for the necessary habitation of bia family^ 
that court was allowed to retain the suit, auid by that sur- 
mise the judges of the king's bench declared he might 
build a castle, and yet pay no tithes. These points^ which 
are adopted in the compilations of Degge and Burn, 
seem to coincide in principle with what has been before 



in 3 Cro. 113. without adverting to 
the report of it in Uetlej, which 
seems to make the other waj, the 
C. B. quotes many otfaf r cases for 
aad against his opinion, some of 
which I have not found* and some 
f re not reported as to this matter. 
In Thomas 9. tiie Duke of Beau- 



fort, Gwill. 969. n. a custom for 
the exemption is stated in the an* 
swcr, but does not appear to hare 
been proved. Can the allegation 
or surmise avail without the proof) 
See t Keb. 634. W'atson t. Smith, 
(x) IR. A. 645.pl. 8,^, 10. 
Nixon V, Browne. 
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m^ntiaxied. ar tp Jire^'ood. But (y) onderwcvod 'isold for 
fuel, on to. be convjerted into charcoal, or for other general 
purposes; or employed in works pf hijshandr^ inf another 
parish, appears clearly tithable. 

Tithe {z) of wood is a predial tithe: it must, [113] 
therefore, be set out pursuant to the statute of Edward 
the sixth which ought to be done by the owner, or oc« 
cupier upon the land at the time of failing. This setting 
out, (fl) or the manner of payment of tithe-wood, must 
either be by measure of the ground by perches, or similar 
computation, or by setting out the tenth billet, faggot^ or 
the like ; but in this, says I>^ge, as in all other cas^s, the 
custom of the ptaoe is to be observed. Accordingly (6) 
>vhen the custom was proved for the occupiers to bind^up 
the wood before the tithes of it were set out, the majority 
of the court of. exchequer were of opinion that the me^ 
tthod used by the defendant in setting out his ^tithe- wood; 
namely, by loose heaps in boughs, was( illegal, and that 
he ought to arrcount for the value of soch tithes* Many 
years antecedent to this decision^ it (c) appears that thte 
court after great debate declared, that the parishfoaer 
ought. to stack, and faggot the wood which he sets* out for . 
the tithes. But here at least his duty ends ; he (d)' 
certainly is not bound, nor is it reasonable -he should be 

(3/) 2 Keb. 634. Watsbn r. Sae howeyer Gwill. 1561. Knight 

Smith, 8 yin. Abr, 591. Gwill. v. Ilalsey, and qu. tirhether a cus- 

610. Rofie V. Harding, 838. n« torn to set out wood standing, by 

Abbot V. HickS) 1028. EUis v» fiucb measureinent^ would oowbe 

Fermer, 700. Bree v. Drew, 701. deemed good, 
n. Waterman v, Jones, 577. Coc (ft) Gwill. 681. Gee v. Pearch. 
r. Smith, Gibs. 686. (c) Gwill. 700. n. Bimbounie 

" (z) Gwill. 830. Walton ©. c. Eyres, 
Tryon. (^ Gwill. 700. Bree r. Dr«w, 

(a) Degge, p. il. c. 4, ad fin. foi. Watenwin p. Jones. 
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bound to prepaff the tithe-wood for the market^ by con^ 
terting it into hoops, staves^ or aily of the destined 
purposes of the other nine parts remaining at hisowi^ 
di^sal. 

I have before briefly considered the persons account* 
able for tithe of wood as between vendor and vendee of 
wood standing, or felled (e). The auUiorities there cited 
jdonfirm what Dr. Bum advances (/) as the criterion that 
he shall pay tithe^ to whom the other nine parts belong, 
[ll4f]when the tithe becomes due, that is, at the time of 
felling. In a case (g) therefore, where the court declared, 
that tithes in kind were due for wood converted into char-' 
coal, and decreed accordingly againift the defendant, who 
was the purchaser of log^tr^es, and loppings and toppings 
of other trees fc^ that purpose, vi^e > may observe that he 
had confessed by hi^ answer thit^c j^2M the ifrood so 
converted, by which it appears to ha\e been purchased 
standing, though stiH'itniay feeehi strange, that' he s'hould 
pay the tithe of the value of the cha^todl, ?f such be 
Ihc meanifig of the decree, instead of thte Wbod'unmi- 
fiufecturedJ^. : 



•! -T ,-,•,■ '. 



t • 



' T. I proceed to an article of great importance to* the 
lithe owner in parts, where the growth of it is cultivated, 
that of hops. They have alrea$ly been taken notice of as 
falling under the class or division of small tithes ; whether 
the plant be indigenous in this island, or not, the ciiltiva- 

iSOn' of it fbr use has been oomparatiyely stiled modern, 

]... •   ' 

(e) Supra, 65. abore {supra^ 85,) impeached, in 

(/) 3 Eccl. 1. 40O. making the owner of cattle depas- 

(gi GwiH. 577. Coe v. Smith, tured, instead of thfi occupier of 

* I'hiB Is the same case, the cor- the agisted land, Uable io fgist- 

rectness of which is^ in a. note meat tithe. 
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anrf in' (A) inaiiycasw*bfeen judfci^ ^baerYed^torJbt&Ye 
been introduced \vithin the time of legat memory; wfaioh is 
cariried so far back as the rei jn of* Ricfaan} tibe first. 
Hops, therefore, stand upon the same footing as other 
things of late introduction. In a {i) judicial argument of 
chief baron Comyns, they are ranked with hem p>^safi¥bn^ 
and tobacco ; and it is declared all such new things shaH be 
TfUTtutitdecimie. Accordingly it has been in t\iro (7) dis- 
tinct cases decided,, that a modus, or ^tafollshed^custom -of 
paying a definite pecuniary sum in lieu and sati^iactkm t)f 
the tithe of bops being utate tking, is a void custom,' and 
liot warranted by law, the court taking eflfeofive fllSj 
cognizance that hops wer© liot of snfftcient' antiquity to 
^6 the apbotfic! subject of a mtodu^.. But {k) bops,^ as well 
as other articles o?^ovel introduction,. may be ooTered 
by ia modus .for 2»Ii wnatt tither/inrgeaeral, ^ which opdraies 
te dischar^ %iy the fend ^rhtre they gifow: 



\- 



— • ■^•-»,"-^r-— » « 



! THh«?r 9f hops^a^h^ing of ibepredial kind must b^ duly 
«et Q^X '^ %]^e pwper.w;^y. of doiogf , thii-was the. sulgeat xtf 
n;iuch4^bati; io a (^)49ite^caus^.re9peQting.tbL^ s^ciea of 
tithe within the parish of Farnham in Surrey. « >That .sail; 
in the form of it was an action by the occupier of the 
lo^^ud ^gainat the tithe-owner for neglecting to iake away 
his tithes of hops, after they were duly, s^t out. accpcdipg > 
to ihe usage of the place. The question was^, whet^r 



{h) Cited in KnigKt v. liaUey, 
GwiUi 1631—1565. 

(2) Com. R. 638. WaUIs 9. 
Payne, GwUl. 1557. See Jackson 
V. Walker. GwiU. 1^31. 

O*) Sid: 443. Crouch 9. K\s- 
Heny 'Gwifl. 5i93. 'Gee t^. * T^irch', 
Gi»iil.l55r. 

{k) I Sid. 443. GwiU.'XSSr. 



The antliorities ta ijtk purpeto 
cited Banb..2?..n« ate mot ^01^ 
pressly to the point. Wats. c. 
xWx. f. 448. 

(0 2 Keb. 612. Cronch v, 
Risden. 

(w) Knight r. Halsey, GViH- 
1531. See Bliss o. Chandler* 
Banb.20. GwiU. 625. 
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lhi$ uaage^ which iyu proved to h&ye existed fbf a great 
length of tiaip within the parish^ of setting^ apart erery 
tenth row^ whenever the hopd were planted in equal rows^ 
and every tenth hill when they were planted in unequal 
sraw$^ and in conformity to which the titlies in question were 
proved to have been set out^ was or was not available to 
the occupier^ as a valid and legal custom. Evidence was 
also adduced with some minuteness for the purpose of 
amnifestiqg the practical expedience^ if not necessity^ of 
the custom insisted an. On the other hand, the answer in 
chancery of the plaintiff in the action was read» admitting 
his belief that the introduction and first cultivation of bops 
in Farnham, and elsewhere lOi this kingdom, were,, with 
referenice to what is termed legal time, modem and within 
[116] the time of memory ; although the oourt takes no- 
tice of such being the fact, without its being specially 
proved. In this cause, which was finally determined by 
the supreme judicature of the Lords in Parliament, the 
enstom was dimmed void^ pursuant to tJbie opinions, of the 
judgca c(Hisiilted» one only dissenting. Tliey (^) argued 
first from principle, tbat all tithahle articJe^ii when newly 
iatiodttced,. are classed among others^ to which they bear 
•Bi^obvioin resemblance, and are accordingly repi|tedgre{^t 
or tmeJAy and are required to be set out and severed in a 
similar flianner, with those which they resemble^. The 
sight oi the parson to his tithes in kind accrues on the act 
of aevemnce ; bis right to take them accrues when after 
severance, they are. in the earliest stage of husbandry ap- 
fiUcaUe to them, at which the tenth part may be visibly 
distii^isbed from the other nine ; what shaH be deemed 
a severance depends on the tithable subject. No other 
severance in arti<;les of annual increase has been judicially 
recognized, except that from the sod> Jtnd that iriOim th^ 

(»)ixviU. i^»S9.&£. . . 
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parent stem. According to the principle tvhich requires 
fruity and seed, after they are gathered or collected to bfe 
set Out by measure or weight, bops must be tithed, aftei- 
being picked in the same manner. The flower of th^ 
hop is the sole object of cultivating that plant, of which it 
may be considered as the fruit, and it must be picked and 
gathered on the spot to preserve its quality and valu^. 
The judges then advert to the cases which had been citedf, 
the latest of which was decided by the same high tribunal 
they were then addressing, and by which on appeal the 
decree of the court of exchequer liad been in that cause 
affirmed. By this netlei of authorities they held it to bfe 
settled, that the severance of the tithe of hops is by scr- 
parating the fruit from the stem. It is then established to 
be the geneml rule of the common law, that the [H7J 
tithe of hops are to be set out by measure, after they are 
picked from the bind, or stem, and before the ensuing 
8tag6 of drying (o) Ihem. This being the grneral rule, 
they proceed to ei^qulr^, whether the particnlar usage in- 
sisted on in derogation of it can be legally supported. 
Such usage amounts to this, that the occupier shall, at hi^ 
discretion, leave for his rector Uie tenth part of the hops, 
not severed tis the common law principFe requires it should 
be, but in a stage of husbandry short of that, in which he 
is entitled to receive such tenth part, and that wkhont com- 
pensation. Calling upon the rector to incur expeucea, 
which he is not by law obliged to bear, comes to the am^ 
end as mbridging the quantity of the tithe, since both alike 
reduce his profit. Three distinct things, besides the rulire 
and principles of the common law, may control the right of 
tithe, namely, custom, modiis, and real composition; which 
three rest on different foundations. Custom in respect 
of predial tithes^ as these are, chiefly regards the manner of 

(o) Gwill. 1554. Sse alio Wtltoi^ v.TjefB^ Gwm. 841. 



(letting; Ihem out Now tbe.aea^Jiere iDeisM oo c^itinot 
be xeferrecL either to a custom, or to a modtus, both oT 
wkich.must be. mmemorkJ^ beqatis^ the cultivation .c^ 
hops jwas iBtrpdttced withia' the time of Ieg;al memorys 
Lastly, tbey agrej^d that the pliun tiff's ca$c could not b? 

supported, on the ground of a rfeal compost lion> (wluci^ 

• — « 

I shall describe hereaft^, and which is more prop^i;]y 4 
discharge from tiihes, than a regulation of the. time or jb^Mt 
ner of tithing,) because here waa no compensation, ao caiit- 
laalitji of loss and gain, nor any evideo^ tHa( $uch ^Lf[^e^ 
mint ever exisbed.. Upoa th«» jrea^ing, and for (p) tb^ 
theouaga contebdled fbt by.:tbe pkiintijOTj would fornishtg 
tfao Ibmief a strongs teinpitatiQii i^ ^^r«uid th$ parscin^ 
aiiil.:wOTikl subject the .prppffirty; i^g.tl^ ch«r<;^ J9 iw*nir 
nentperU, Uiej lhoDgbt:tte4tifWi|i^:ffiyep by;tfeftju^g^^ 
g I la] .i»ho tried, the. «9tmif, M^ tb* JWy. 1ft &rvi^ /v :tb? d^ 
fewdaat, was rightly^ &i5«ft* ^t(A» yc|fd^cVbavii^Pi$b«IlfQU^JI 
acooiilingly> ami jiadgrnenl; tJleiftupffnientpr^d £p?,tbe^dpjr 
ficBdaot iti the .court of king>I}9PQJi^ t^tju^^p[i^nt;oail)jp 
writ.of error with tb^^bUl of excc^tj^nj|;WB6/i^$0H^j^ ro- 
coad, was, after oopioui and eltiboratf^.^^rgq/nif^J;^ ^9^fSB^4 
by tfae house. This -great coodusive^ Aut)uifit)r:«^^m6 to 
reoder^it superfluous to be particular, bare iast^U^ tt^e 
setei^l .anterior oises relative to the tiiae andri^an^r.oif 
iitbmghops. But it is to be observed, that .byj^tJwfr ju^gc^ 
iiL thia last case recognizing the rule of hops being titbabfe 
before. the drying of them, both (q) tbe^ doctrine and the 
pnrinciple i)f it expressed in a much earlier resolution of the 
court of exchequer are confirmed, namely, that for fud 
iqieiit:in:fire to dry hops tithes should he paid, because Uie 
parson had no benefit by that, the tithes being paid before 
they \TQte dried. 

(p) Gwill. 1560, 1565. Aeon. SedahoSae^d o^^Uawid- 

(g) I Freem. 334. Gwill. 5C2, GwiU. 774. 
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VI. Eocts, seeds, JruUt, garden st^, and varioua pro- 
ducts of the earth (dee supra, 6b,) for the most pari 
plucked or feathered by the hand appear by what bath 
been said under the last article to haye in general the cora^ 
mon property of being tithable^ either by measure^ num- 
ber/or weight. The rule may/ indeed, in some instances 
be sulgect to variation and exception. Thus with ror 
spect to (r) turnips, which are usuaUy sown upon a con- 
siderable tract <of ground^ tliongh a mode of tithing them 
numerically by throwing aside every tenth turnip for the 
Ticar, appears ta ha^ been ratified by the court of the 
exeheqtier ; yet they seam to liare alloiMd it on account of 
the confined extent of the orDp> admitting that it war 
liabfe to fraud, ^» there mcfyitae great difference in the 
site, and that it would* be actual fraud if the small £119] 
turnips werfi assigned t6 the parson ; and they de^krdd^ 
that if the ^fcraMity w^^re' MfBoiently Jarge,jis if the growth 
of a'whdlef field, or a^whdle adre, :^;t/*ei;e gathered jd;one 
time, tfa^' tofghtMe^ be «»- out in heips, and the parsoit 
t^haVeet^ry t^th'fcesip.^ As tO' potatoes, whiohinthis 
r^spetit Isriear a^ strong anhlogy to the laM mentioned proi- 
duct; being gerieinKy sowfi in considerable quantitiejs,; it 
has bien'(9) deteitnined where ^thej" were brought ifaoibe to 
the d^fendktit^s bouse, and placed in a brewhouse, Mud 
theVe jneiosared, and the tithe set out, that this, wier^ nota 
4hie setting out of this species of titheis, the parson haviof^ 
a right to insist t^at a tenth part should be separated fitom 
the nine upon the spot where the potatoes aredqg-and 
before they ar^ remoTed; whether such separation may 
be accomplished by measure, or weight, is not stat^ ; 



(r) GvUl. 944. BeavtmonC v. (s) Gwill. 1110. boiiToMi ». 
ShUcot. Benson v. Watktai# Limbrick. 
Binib.10; GwULtfiS. 
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but one or other of tl^ose methods seems a juster course 
of proceeding than leaving theiii on the ground, either in 
computed heaps, or in parcels, each potatoe being nume- 
rically counted, inasmuch as they differ in size like turnips. 

Peas and beans have been already spoken of on two 
former occasions, namely, under the division of tithes into 
great and small, (supra, 60) and under the head of corn and 
graiUi (supra, 77,) when they are cut and harvested in & 
ripened state. It may be collected by what has been laid 
down undc r the article of hops, that when peas and beans 
are severed frOm the stem, and plucked green by the hand 
for the food of man, a different mode of setting them out 
must Im pursued ; and that in this instance they are im- 
mediately on such severance tithable by measure. It is, 
however (i) only when peas are thus gathered to «ell, or 
to feed hogs, that they are tithable at all. If the occu- 
[120] pier gather them green to spend in his kouse, 
where they are accordingly eaten by the ikmily, no tithe 
shall be paid of them by the law of the land, without the 
aid of a local or particular custom to effectuate the ex- 
emption. 

Fruit (u) trees growing in gardens and in orchards pay 
tithes of the apples, pears, and the like, which are tithable 
immediately upon being gathered, and as it seems by 
measure. The (v) court has even ordered the defendants 
to account for the tithes of such apples as fall from the 
trees ; and also, for the tithes of (w) wild and (x) black 
cherries, thougli in the latter case it was insisted in op- 

(i) I R. A. 647. (0) GwiU. 530- Aqob. 

(u) God. rep. Can. 408. («) Bunb. IBS. GwiU. 657. 

(r) Gwili. 681. Lister 9. Foy* Chapman 9. Barlow* 
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position to the cbim, not only that thej grew wiM^ in 
hedges^ and waste places^ but that the trees served for 
feociQg the grounds. 

in respect to the tithes of orchards, a (^) party sued in 
the ecclesiastical courts in his answer there alleged, that 
the apples were stolen and never came to his use ; and it 
Beems to be a good defence. For this distinction was 
taken and admitted^ that if I suffer one to pull my apples^ 
the parson shall have tithes ; but if they are taken by 
persons not knovVn^ the parson shall not have tithes of 
theni, for they are not tithable before plucking. But a 
pecuniary composition for the tithes of such artictes may 
be due by immemorial custom, which constitutes a qnodus. 
If (3f) the custom be a parochial one, extending to gard ons 
and orchards throughout the parish, then the enlargement 
of the ground so. culiltated, or the plantation of a new 
orchard where such custom prevails^ does not make tithe 
due in kind; but it ts otherwise, if it be a special prescrip- 
tion for any particiilftr garden, or orchard, infra, 1 84. 1 ^0. 
194k 215. A|X!ordingly it has been (a) adjudged that suob 
pecuniary payment can only be for ancient gardens and 
orchards, when they are specifically, and individually, 
sought to be thereby discharged from tithes in kind. In 
like manner, (6) where it was insisted in answer to a. die* 
mand of tithes of apples in kind, thai they ought not to 
be so paid, for that a modus of fourpence for every 
hogshead of cyder had been for time beyond memory paid 
to the rector there, in lieu of all orchard-fruit growing 
within the parish, the court was of opinion that the pre* 

(j^)Heth, 100. Anon. wick, cited in Franklin t. fl»e 

' («) 3 Barn's Eccl. 1. 439. Wats. Master, ftc. of St. Cross« 
c. xlix. f. 447. (b) Gwill. 53§. Edgerto^ v. 

(a) Bunb. 79. Perrot v. Mark- Follett. 

K 
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tended modus or discharge of orchard fruit. not made into 
cyder was a void custom. 

It is here proper to mention that it was a grieat question 
in a (c) cause debated between twenty and thirty year^ 
ago^ sometimes denominated the Kensington, case^ whether 
hot*hou6e plants^ as pine-apples, melons, orange-trees, 
and the like, were subject to tithes; the court of exchequer 
[121]] being of opinion in favour of the claim, an appeal wa» 
brought to the liouse of Lords, and the following reslsons 
were insisted on by each side respectively. In opposition 
to the demand it was urged, that such tithes, if any were 
due, must be of the predial kind, the definition of which 
was, that they arise merely and immediately out of the 
ground. The plants in question, it was well known, were 
not the pi'oduce of the soil of the country ; a climate and a 
compost must be prepared for them to keep them in a 
state of vegetation ; they do not grow in nor ever commu- 
nicate with the natural earth, nor derive from it their 
sustenance; that as to pine-apples in particular, a principal 
source of expected emolument to the parson, the skill and 
labour of several ye^rs are necessary to be bestowed to 
bring them to maturity, independently of the great cx*- 
pence of hot-houses of the different classes, to which they 
are successively removed, tan^ fire, and other articles; tliat 
they are subjects of traffic, and bought and. sold in their 
several stages, and slow approaches to perfection, which 
is only attainable by the skilful management of artificial 
heat; and that they are frequently propagated in one 
parish, nurtured in the succession houses of a second, and 
pushed into fruit, ripened, and cut in a third or fourth. 
These remarks^ relative to pine-apples, were applicable 
also to orange*trees, with the additional circumstances, as 

<c) Gwill. 1304-1929, Adams v. Waller. 
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.-large prinae cpst and a high duty od the 
f om these facts it was inferred, that if the 
j>tw^ les for these and other exotics was to be 

added w ^erose and expensive method of cultivation, 

it mast put an end to that species of horticulture. It was 
farther contended, that such hot-house plants as usually 
grow in the soil, but would not grow there without arti- 
ficial heat, were not the proper subject-matter of tithing ; 
and with respect to all other nursery-trees which fre- 
quently undergo many removals from parish to [122] 
parish before they are ultimately planted for use, it was 
submitted, that they ought not to pay a full tenth of their 
whole value upon each removal. Then as to the objec- 
tion, that the facts urged as reasons against the liability to 
payment of tithes were not equally in . evidence, it was 
^ answered, that supposing the court could not take judi- 
cial notice of what all mankind know, which was a posi- 
tion not to be admitted, and in many instances untrue, 
yet private knowledge of a notorious . usage might have' 
induced the court appealed from, to have directed an en- 
quiry by the proper officer into these particulars, the re- 
sult of which would have given them judicial knowledge. 
Lastly, the decree* ought at least to have directed the 
officer, in taking the accouHt,to have made fair allowances 
for the heavy expences peculiarly attending the cultivation 
of exotics, and not to have decreed an account general!}', 
which if so taken must do apparent injustice to the appel- 
lants ; wherefore the decree ought to be reversed, or art 
least varied. On ttie other side ft was insisted, that the 
argument drawn from the expence, difficulty, and artifi- 
cial mode of raising the productions, and from the nature 
of the soil, climate, and places in which they are raised, 
urged to shew that they are not tithable matters, or not 
tithable in kind, would equally serve to prove various 
other productions not tithable, or not tithable in kind^ 

Ka 
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which have always been admitted to be so, and would 
tend to make the same productions reasonably deemed 
tithable in some parts of the kingdom, which could not 
be so considered in other parts ; and if exotics, as such 
were not tithable, few of the vegetable productions in 
this country being believed to be indigenous, the land 
would scarcely yield any tithable matters whatever; that 
if it were inconvenient that productions of this sort 
raised for sale should be adjudged tithable, or tithable in 
kind, which inconveniences in the present case the appel- 
[123] lants have occasioned, the incumbent having been 
always willing to accept a reasonable composition an acre, 
such inconveniences could be remedied only by an act 
of the legislature, and could not be removed by those who 
in their judicial characters and capacities were only to 
declare what the law is, at the time of pronouncing their 
judgment. And lastly, that it had been long settled, that 
plants, shrubs, trees, fruits, and roots planted, and raised 
in nurseries, and sold out again without having made an 
increase, are tithable in kind, and it is reasonable that 
they should be so considered. Such was the scope of the 
arguments submitted to the house of Lords in the cases of 
the appellants and respondent respectively, upon the ques- 
tion touching the more essential merits of the cause ; but 
other points were in litigation. A composition in lieu of 
these tithes, and payments under it, were proved to have 
subsisted; did it or not require notice to be given to 
effectuate its determination, inasmuch (d) as the occupiers 
had set up an adverse title, by insisting that the agree- 
ment or composition was binding during the incumbency, 
and had filed a cross bill to substantiate such agreement ; 
thus, as it was argued, they disclaimed the relation ana- 
logous to that of landlord and tenant, on which the neces- 

(d> Gwill. 1217. 1220-1. Hume ». Wrigbt. 
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sity of notice is founded. I^ appears, however, the house 
thought, that notice was necessary under the circumstances 
of the case. The notices actually given by the incum- 
bent were dated the eighth of September to determine a 
composition, as from the Michaelmas-day following for the 
ensuing year, and the bill was brought for tithes in kind 
for that year. The house, therefore, propounded this 
question to the judges, whether a notice given upon the 
eighth of September is sufficient to determine a composi*- 
tion for tithes from year to year ; such year commencing 
on the twenty-ninth of September. All the judges [124] 
present concurred in opinion that'such a notice is by no 
means sufficient to determine such a contract, in conse- 
quence of which the decree of the court of exchequer was 
reversed, (infr. 227,) But the prior decision by that ju- 
dicature, of the main point as to these exotic plants being 
essentially (e) liable to tithes, seems not to have been in 
any degree shaken by the event of the appeal ; and that 
they are subject to such payment may, therefore, be 
thought supported by the authority of this adjudication as. 
well as of superior reason, though perhaps it may be 
equitable that allowances should be made to the gardener 
in respect of the expensive, and extraordinary modes of 
cultivation, unless he can be duly compensated by the 
prices set on the nine parts destined for sale. Indeed, I 
believe it is very usual, and several books refer to such an 
arrangement, from motives of mutual convenience and 
moderation, for incumbents, and tithe-owners to agre^ 
with the occupiers of garden-ground for a stated cbmpq* 
sition by the acre^ or the like. 

• 
Nevertheless in ^ much later case^ in which an improt 

(() Neither the eiponsWe, nor hopi vras CTcr deemed a reaso]| 
the Tery precarious cukifation of against subjecting them to tilhes^ 
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priatc rector filed his bill against nurserymen within the 
parish for the tithes in kind of all the produce of the 
nursery grounds, as well for young trees, ordinary fruits, 
and g-arden stuff, as for pines, grapes, and all exotics 
produced, or brought to perfection in hot-houses, and 
green-houses; and the defendants admitted his claim to 
tithes of all the productions of their nursery grounds, 
which they had offered to settle and account for; but 
denied it in regard to any productions forced, or preserved 
in buildings, (that is to say) pines and other exotics, 
which they admitted they cultivated in their houses; in- 
listing that those articles were not tithable: the court de- 
creed that so much of the bill as prayed an account of 
pine-apples, grapes, and other exotics raised in hot- 

It 

houses and green-houses, should be dismissed without 
costs ; and that the rest of the bill should be dismissed 
with costs. 00 

[1^5] Vn.' Honey and wax of bees arc the last articles 

which I shall here mention among this class of predial 

tithes, for they are sb ranked and denominated by (g) 

Godolphin, (h) though they seem not to fall exactly within 

the definition. The (i) bees themselves are not tithable 

because they ^refer^e natura. But (j) the honey and 

wax are de jure tithable in kind. And (k) the manner of 

tithing thenl is'by the tenth measure of honey, and by the 

tenth weight of wax. It is reasonable to imagine, that 

before the importation and use of sugar, the increase of 

. • *• • • ' 

English honey was more attended to and studied than it 

is at present, and that consequently this article then 

(/) WorraUw. MUlerandSwect, PwUl. 301. A^arg. 

ia Excb. 19 Dec. 1801. ' (j) 1 R. A. 635. W. Jon. 447. 

(g) Rep. Can. 389. 3 Cro. 539. Gwill. 501. Barfoot 

(k) C. xlix. f. 448. c. Norton.^ F, N. B. 118. 

(0 1 R. A. 6$1. Z Cro. 404. (A) Gcd. Rep. Can, 389. 
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formed a considerable object in the tithing' system. Yet 

1 have not found its price noticed in the {I) accounts of 

provisions in the early reigns. But if in this respect the 

ecclesiastical revenues have sustained defalcation^ the 

many valuable vegetable productions of novel cultivation^ 

unknown to former ages^ may be estimated as forming a 

more than adequate recompence^ without speaking of the 

general improvements in agriculture^ and the [136] 

much larger proportion than in ancient times of land in 

tillage. 

• 
I proceed now to the consideration of tithable matters 

of the species called mixt tithes. 



VIII. Of this kind is the important article of milk. 
The (m) canon of archbishop Winchelsey, relating to 
milk, runs thus : '' decima vero (n) lactis et casei de vaccis, 
et capris proveniens, ubi cubant et pascuntiir, ihi solvatur, 
atioquin 91 cubant in und parochid et pascuntur in alid 
parachid decima inter rectores dividatur (o) omnino/"* 
Here Dr. Burn (p) expresses a doubt whether^ as the law 
now stands^ the cattle shall not pay tithes in kind^ only 
where they are milked, and an agistment-tithe in the 
other parish. Such double tithing^ however, of milch^ 
cattle seems at least not to be warranted bv the autho- 
rity which he subjoins, and which is the case of the par* 



(/) Collected at the end of dif. 
ferent reigns in Pari. Hist, vol: !• 
and II. 

(m) Lynd. 199. 

(n) ^^ Sire Taccarum sive oTiam 
*^ Tel caprarum aliorum^e auinia- 
'^ Ham de qutbus colligitar lac." 
Lynd. 200. But it seems tithe of 
ewe-milk is only due by eastern, 
for a prescription to be exempt 



from payment of it U good. 1 R. A* 
654. Giles, t. xxx. c. 5. " This is 
^' bat to insist upon the whole 
^^ right against which the custom 
(^ has not prevailed." 1 Lord 
Raymond, 137. 

(o) Nori equaliter. sc(L prppor* 
tionaliter, Lynd. 198^ but any such 
difisions. 

(p) 3 Eccl. 1. 450. 
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son of Swillington^ aad an inhabitant of the adjoining 
parish of Kippax before referred to^ under the article of 
agistment: Such inhabitant had carried the milk of his 
cattle depastured in Swillington to his house in Kippaiir, 
and used  it there. It was argued that if a man haa 
arable land without a house^ as was the case of the party 
here^ who had no house at SwiUington, he is entitled tq 
be discharged of the tithes of the milk^ which maintains 
[127] the servants, who plough the land, as much as if 
he had had a house, in which the milk was spent ; but 
the court answered, that the law was otherwise, for 
it is of the same nature with wood that is burnt in the 
house, which is exempt from tithes only so long as it is 
so consumed. Such also is the law in respect of milk, 
which is discharged of tithes only because it is used in the 
house ; it was therefore wsolved by the whole court, that 
the parson of Swillington should have tithes, of the milk of 
the miich-cattle depastured in his own parish ; but of 
course he w&s not also entitled to an agislmcnt-tithe, nor 
could it be claimed by any body else ; consequently thist 
case, if intended to elucidate the doubt above suggested^ 
has not that effect ; nor have I met with any express ad* 
judication as to the tithe of milk, where the cows havQ 
been kept in one parish and milked in another. But the 
following (9) decision reported as extracted from the de« 
cree-book of the court of exchequer, where the cattle are 
stated to be both kept and milked out of the demandant'si 
parish, requires explanation : The vicar of Stepney sued 
among other things for the tithes of milk, declaring his 
readiness to have accepted s^ supposed modus of sixpence 
for each cow in lieu thereof: The defendant not only in- 
sisted on the modus, but further that for the cows he had 
kept on a farm called Red Lion Farm, being always 

(q) Gwill. 607. Wright v. Elderton. 
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t 

milked in Whitechapel, he ought not to pay tithes^ the 
farm-house being in the parish of Whitechapel, and he 
having paid tithes for them to the rector of that parish ; 
yet the court ordered the defendant to pa^ for the tithes of 
all his milch cows, as well those kept on Red Lion Farm, 
as those in the parish of Stepney, at the rate of sixpence 
a cow yearly, although the same had been milked in the 
parish of Whitechapel (infr. 144.). The reasons of thi^ 
judgment do not appear (r), 



€€ 
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Another (s) canon of the same archbishop has [ISS] 
the following provisions : " de lacte vera volumus, quod 
** decima solvatur dum durat, videlicet de caseo tempore 
suo, et de lacte in autumno, et ht/eme : nisi parochiani 
velint pro talibus facere competentem rcdemptionem, et 
hoc ad valorem decinue, et cammodum ecclesice." Here- 
by, as Degge (() remarks, the tithe of milk is to be paid 
in cheese, whilst the parishioner makes cheese, at other 
times in kind ; but, continues he, this part of the canon is 
generally ovefrruled by the custom of the place ; for in 
many places they pay milk in kind all the year, in some 
only cheese, and in some, neither milk nor cheese, but a 
small rate instead of either ; and the (u) custom in this as 
in all other tithing is to .be observed notwithstanding the 
canon. He adds, (v) however, soon afterwards, alluding 



(r) If the modus were personal as 
to aU the parbhloners keeping cows 
any where, it would haye included 
cows kept on a farm at any dis- 
tance, as well as on a farm in the 
adjacent parish; or perhaps the 
difficulty may be solved by sup- 
posing that Red Xtofi Farm ex- 
tended into both parbhes. 

(#) Lynd. 194. 



(0 P. 11. c. 6. 

(m) But a custom^ manifestly 
unreasonable, will in this, as in 
other instances, be disallowed. 1 
Lord Raymond, 358. Hill v, Vaux« 
Shortly mentioned Gwill. 1113. 

(<?) Degge, p. 11. c. 6, near the 
end. See Burslem v. Spencer^ 
Gwill. 746. 
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to the bamc provincial constitution, that where tithe milk 
is paid, there no tithe cheese is due, and so vice versa. 
Yet a distinction has been taken between the two articles : 
for (to) it is laid down, that a prescription to pay the tentl^ 
cheese made from May-day until the first of August, in 
recompence for all tithe milk for the whole year, is good, 
[^1293 because that is the effect of labour, and is not due 
of itself, and therefore, it is a good discharge : on the 
other hand, to pay the tenth quart of milk is not good, for 
that is not what is due, milk according to our law not 
being tithable by measure ; but the chief justice held that 
to pay the tenth quart of milk at the parsonage -house, or 
at aiiy other place, is good. ' In like manner, (x) if the 
custorif be to carry the tithes of milk, however separated 
from the nine parts, to the parsonage-house, or to the 
church porch, such custom mtist be observed by the pa- 
rishioner. To (y) a bill filed in the exchequer Insisting 
on such custom of carrying the tithe milk to the church 
porch for the use of the parson, the defendant by his an- 
swer stated, that he had set out every tenth meal of milk 
in clean pans or vessels, and that the plaintiff having tieg- 
lected to carry it away in a reasonable time, he, the de- 
fendant, had thrown it upon the ground, and he denied 
the pustom alleged^ and prayed an issue to try it. It was 
proposed, on behalf of the plaintiff, to read depositions 
taken in a former cause between the same parties, which 



(te) 1 Cro. 60d. Austyn v. 
Lucas. Me. 909. 1 R. A. 651. S. C. 
A similar castom has been declared 
Yoid, but the terms of it seem ob- 
scure, and no reason is given. 
Gwill. 580. Libtcr v. Foy. 

(x) Bunb. 73. Oodson v. 0\U 
Ter. It appears, Gwill. 623. S. C. 
that the bill was filed among other 



things for tithes of milk ; but what 
fell from the Court relative thereto 
is not mentioned in that report. 
Yet Bunbury's Report seems con- 
firmed in another place. Gwill. 
826. Carthew v, Edwards. 

(^) Gwill. 1046. Morgan *r. 
NeviUe, 
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was objected to^ but the objection was over-ruled, the 
same question being at issue in that cause. Several wit*-* 
nesses deposed in support of the custom^ whereupon the 
chief baron declared^ that it was not an invariable rule in 
questions of this nature to refer themselves to a jury ; but 
only where the matter is doubtful, and'they take that 
course in cases both of moduses and customs. He then 
summed up the evidence for the plain tiff, which appears 
very satisfactory and convincing in proof of the custom. 
Another of the barons argued, that the parish having been ^ 
for the most part under a composition, the produc- [130] 
tion of many instances of the custom could not be ex- 
pected ; that there is a great difference between a bill for 
subtraction of tithes, and a bill to establish a custom ; a 
former will not set out his tithe in a way that is burthen- 
some to himself, without a custom. Accordingly, the 
plaintiff prevailed in obtaining a decree for an account of 
those tithes without the hazard and inconven^ience of re- 
ferring the existence of the custom to a jury. 

It, may be recollected from what has been stated, that 
tliis species of mixt tithes is required to be set out by the 
common law, as it is enforced by the (z) statute of Edward 
VI. in regard to all tithes of the predial kind. The com- 
mon law method then of tithing milk is thus laid down : 
{a) *' That if there is no particular custom or usage, the 

parishioner is obliged de jure to pay even/ tenth meal ; 

to milk the cows at the usual place of milking into his 

own pails, and the parson is obliged to fetch it away 
''' from the milking-place in his own pails in a reasonable 
'' time ; and if he does not fetch it away before the next 
'' mtlking-time, the parishioner may justify the pouring of 
" the milk upon the ground, because he then has occasion 

(t) % and 3 E. VI, c. 13. (a) Boab. 73. Dodson v, OliTCr. 
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*' for his own pails" (h). And it was alleged to have beea 
determined by the whole court, that the milk ought not 
to be carried either to the church porch, or to the par- 
son's house, but that it ought to be fetched by tlie parson. 
On this last point, as on other branches of tithe Iavv% much 
uncertainty and fluctuation of opinion have formerly 
prevailed among the judges of the superior courts. In (c) a 
[13 1 ] cause where no custom was insisted on by either side» 
although slightly mentioned in the bill^ the barons of the 
exchequer being divided in opinion upon the question^ 
after long deliberation, and much argument by civilians 
and common lawyers, finally decreed that the defend- 
ant for the future should bring or send his tithe milk to 
the church porch, to the end that the plaintiff, or his 
agent, or servant, might receive the same without cost. 
Several years after this solemn decision, we find (d) the 
judges of the commpn pleas declaring that of common 
rjght tithe of milk is payable at the parsonage, or vi- 
carage house. Yet notwithstanding these autliorities, the 
law seems now clearly settled otherwise. To this effect 
is a case (e) of later date than the two cases just cited, 
wher^ the answer stated, that the plaintiff, the rector^ 
having declared he would not send for, or fetch the tithe 



{b) See HatcUiiso. Full, Gwill. 
1202. 

(c) Gwill. 527. Dodd v. In- 
gleton. the bill stated that the 
defendant under the colour of some 
W>rd9 in a decretal order in a 
former cause between himself as 
plaintiff, and other persons inhabi- 
tants of the same parish defendants 
the now defendant had not sent, 
or carried the same every tenth day 
or mealy as he ougM to have doncy 



according to the custom of the parish. 
These words were ^' that the de-i 
^' fendant shall pay to the plaintiff 
^' tithe milk in kind all the year 
^^ round, the said plaintiff or his 
^^ tithe gatherer making a demand 
" of the same at the respective ha- 
*^ bitations of the said defendants. '^^ 

(d) 1 Lord Raym. 129. Scoles 
V. Lowther- 

(c) Gwill. 826. Carthew v. 
Ed^rards. 
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milk, the defendant ordered every tenth meal of his cows 
to be turned upon the ground, it not being usual or cus- 
tomary for the parishioners of that parish to carry their 
tithe milk home to the rector, and the court, on the au- 
thority (/) of a determination above referred to, declared 
that the defendant ought to have milked the tenth meal of 
his cows in vessels of his own at the place, and in the 
manner he milked the other nine meals ; and that the 
plaintiff ought to have fetched it away in his own vessels. 
And in a judicial argument on a still more recent [132] 
occasion, the chief baron cites, and seems to give his sanc- 
tion to a prior adjudication, (g) according to which it was 
holden, that of commpn right, and without a custom, the 
vicar ought to fetch the tithe milk. 

This mode of determining the tithe of-milk, namely, by 
the tenth meal, appears to be established by a series of 
authorities, in (k) one of which it is added, that '' in all 
cases where yon do not make out some custom, you must 
pay according to the canon.*' And the meaning (f) has 
been in a decretal order studiously explained to prevent 
possibility of doubt, in the following words ; '^ The de- 
*^ fendant's whole tenth meal's milk every tenth morning, 
^^ and his whole tenths meal's milk every tenth evening." 
Yet the same subject afterwards underwent much discus- 
sion in (/) a cause comprising various matters; but in 
which the manner of tithing milk was considered as the 

(/) Bonb. 73^ Dodson v, OlU which was clearly wrong, there- 

ver. fore, he was decreed to account. 

(g) Bedle v. Miller, cited in Gwill. 1114. 

Erskine V. Ruffle. Gwill. 969, (t) GwiU. 5^9. in Dodd v. lagle- 

970. ton. See Gwill. 1112, 3, 4. 1118. 

(h) Bunb. 20. Gwill. 618. T. Raym. 277. S. C. 
Bate tJ. Sprakling. The defendant (j) Gwill. 1101— :! 120. Bos- 
had set out the tenth of each meal worth r. Limbrick. ^t.. C, - < 
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principal, and most interesting question. iTIie defendstnts^ 
the parishioners^ professed to have duly set out to the plain- 
tiff, the rector, for his tithe, every Jifth evening meal, which 
they said was the tenth meal, to which the parson was 
entitled. The plaintiff on the other hand, contended, 
that the tenth jneal's milk properly included the two suc- 
cessive meals of the tenth day, and of that opinion w^as the 
[133] court of exchequer ; and after citing* (A:) numerous 
cases on the subject (/) accordingly declared the plaintiff 
entitled to the tenth morning's meal of mine, and the tenth 
evening's meal of milk, and ordered the defendant to ac- 
count for the same with costs. Fromthis part of the decree 
therie was kn appeal to the house of Lords, where, among 
the printed reasons on the part of the appellants, it was 
urged, that the mode of tithing established by such decree 
in giving to the respondent the whole meal of every tenth 
morning, and every tenth evening, was giving him, instead 
of the tenth meal, the nineteenth and twentieth meals, be- 
tween which there was no more connection than between 
the first and twentieth, and that to deprive the farmers of 
the whole milk every tenth day, would subject them to 
great hardship, and inconvenience. Among the reasons, 
on the other side, the suggestion of inconvenience w^as 
sifted in detail, and such detriment shewn to be inconsi- 
derable, though that ought not to outweigh the justice of 
the case; that the tenth meal, and the tenth day have been, 
and ought to be considered as expressive of one and the 
same idea ; and the tenth of the morning's milkings and 
the tenth of the evening's milkings have conjunctly 
» 

(k) But not what is Said respect- was by accident it happened to be 

ing tithe- milk in Scoles v, hoW" the whole mUk of the day^ namely, 

' ther, Ld. Raym. 129, nor this if the cows had been begun to be 

part of Erskine v. RuiUe, GwlU. milked in the erening^ Instead of 

961, the morittng, then the tithe milk 

(/) Premising^ howcrer, that It . would hare been due in the CTen- 
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been coasidered as the tenth meal; in confirmation of 
which proposition, stress was laid on the expressions of 
the decretal order in another cause above quoted ; that the 
produce of an evening's milking was, on an averagQ 
throughout the year, at least one-third less than that of 
a morning ; what therefore had been done by the appel* 
lants was no more than setting out (m) a part for [134] 
the wholc^ which was void ; as a prescription to pay leas • 
than a tenth is a void prescription. Tlie case was argued 
at the bar of the house in the presence of several learned 
lords^ who then filled, or bad filled, the highest judicial 
stations, when, without any debate or division, it was or- 
dered and adjudged that ^^the appeal be dismissed, and the 
decree complained of affirmed/' without taking any notice 
of the costs of appeal. Thus the legal sense of the tenth 
meal of milk is finally ascertained^ and established. But 
as it was (n) remarked, on this occasion,, by the court ap-. 
pealed from, there exist scarcely any modes of taking 
tithes in kind wholly free from the probability of mutual 
inconvenience, which m^y suggest mutual accommodatiqnj 
and lead to the settlement of a reasonable composition be- 
tween the parson, and the farmer. 

It is observable, that the printed reasons of the appellants 
and respondent concur in this respect, that when the tenth 
meal was originally declared to be the right of the parson, 
it was substituted in the room of the tenth quart, or the 
tenth dish, or the tenih part of each meal, which was be- 
fore supposed to be the thing really due, and that such tenth 
meal was intrpduced in favour of the clergy, and to remedy 
the inconvenience, which they sustained in being oblio-ed 
to send for, and take away the produce of so numerous tith^ 

ing, tAd ia the niorntiig of the sue* Briacklow «. Edmunds. 
coediiigdsy. Gvrill. 1115* (n) Gwill. IIU. 

.. (m) Bunb. 307. Gwill- 71 K 
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ings. And yet, notwithstanding this coincidence of opinion 
in those who penned these statements in other respects ad- 
verse, in a (o) judicial argument, which I have more than 
once referred to, the doctrine, that tithe of milk is due the 
tenth day, is traced back to the (p) Anglo-Saxon laws, and 
[1353 it is added, that the tenth meal of milk is due of com- 
mon right, and that this certainly is the most equal rule of 
tithing milk, though at some times the parson will have the 
advantage, and at other times the parialiioner. How then 
is it the most equal rule ? Tithing it by measure is sub- 
ject to no occasional disparities, and perhaps the (9) al- 
leged inconvenience of that mode is magnified in suppo- 
sition beyond the reality, otherwise it would hardly have 
been established, and continued as the (r) incontestible 
law throughout the long civilized realm of ancient Prance. 
But with us, undoubtedly, the tenth meal, as above inter- 
preted, is the settled criterion of the tithe of milk. And 
where in a subsequent case, a custom of setting out the 
tenth meal of the milk of each of the cows kept by the de- 
fendants, as such cows came to the pail, or first came in 



(o) GiPiLl. 969. ia Erskine v. 
Ruffle. 

(/)) " Et qui caseum fecerit^ det 
" Deo dectmum, siverononfeceritj 
*^ lac decimo die.^* A. Pj LL. Edw. 
Conf. quas. Guil. Bastard confirm. 
Wilk. LL. Anglo Sax. 198. 

(7) The tenth meal is said to 
liave been established by reason of 
the trouble, which would other- 
wise accrue in collecting so small 
parcels. 2 Danv. Abr, 696. 

(r) And tithe-milk could not 
be made into cheese without the 
consent as it seems, tacit or express, 
of the parish priest entitled thereto. 



^' De lade idem videiur ui ex de- 
^^ cem pinfis una debeaiur^ iamen 
^^ si Jiant de vohintaie curati er- 

 

^^ pressa vel tadta^ caseij decimus 
*' proisiabitur curato quod est ma" 
^^ gisfrequens. Etidcminbutyro 
*' ut eiiam decima debeaiur^ <^c.'* 
Rebuffi Trac. de Daecimis, Quaest* 
VI. § 33. These tracts of Rebuff 
fus are extremely scarce ; the copy 
I consulted belongs to the Royal 
College of Physicians, ^' Piniisy^ 
I suppose, means English quarts. 
Du Cange, Glos. y. Pinta says 
^^ Nostris Pinte** which is an Eog* 
Ibh quart. 
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milk^ and tbe tenth meal together of all such coW8 a^ 
happened to come in milk on the same day^ was stre- 
nuously insisted upon^ the court of exchequer decreed 
an account with costs, and on an appeal to the House of 
Lords tlie decree was affirmed^ with one hundred pounds ) 

c«t8(s). v^^j.:-'-, .i . \ ''■-/ -. ......; /^'- ^ 

IX. Another tithaUe matter belonging to the class of 
mixt tithes is the article of wool; this subject hath been^. 
before touched on under the head of agistment^ supra, 86, 
etseq. 

Tithe {t)o( wool is due of common rights at the time 
when it is clipped ; but by prescription it may be set out 
the whoJe together at another time ; and if the spiritual 
court will not allow such prescription » that jurisdiction 
shall be retrained by prohibition .from proceeding [1363 
in tbe cause. Tithes (u) are due for all fleece- wool ; but 
Jocks of wool s^em to be inot tithable; indeed, in the 
case referred to> a custom was alleged to^i8(charge the 
latter : A like prescription (v) to pay the tenth fleece in 
satisfaction of all locks and tithes of wool^ has been de« 
clared to be good in substance : And in another book, (to) 
it is said that such prescription ought to be of locks of wool 
casually lost. Yet it appears from other (x) authoriti<ss, 
as if locks of wool nut being more than ordinary, and where 
no fraud is used, are exempted from tithes by the general 
rule of the common law, without the aid of any custom or 



(i) Hntcshins v. Full, Gwill. (0) 1 Cro. 363. J^sep ». 

1200. Payne. 

<0 Wats. C. L. 566. Mo. 910. (20) Mo. 911. Anon. 

It Cro. 702. Gwill. 215. Green («) 2 Inst. 652. God. Rep. 

p. jQun. Can. 462. Wood^ Iti^t. 4* Es^L 

(tf) GwiU. 579. Lister v. JPof. X7$. 

h 
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prescription; and {y) if the parishioners without fraud, 
before shearing time, cut off the dirty locks called the 
birling of sheep, of this no tithe shall be paid ; accord- 
ing to two cases, in one of which, however, it was sur- 
mised, as a consideration for the exemption, that the party 
claiming it wound up the tithe-fleeces for the parson. So 
if a {z) man shears his sheep round their necks about 
Michaelmas, to preserve them and their fleeces from 
brambles, and not for the benefit of the wool so clipped, 
but fairly and without covin, no tithe is due for such 
clippings, or neckings ; though here too, according to (a) 
another report of what appears^ be the same case, it was 
judged necessary to supporlj the discharge by a suggestion, 
that tlie parishioners used to wind up the other fleeces at 
their own charge. 

[137] If (6) sheep di6 of the rot, or other disease, or if 
the owner kills them for domestic consumption,, or sale, 
still tithe is due ; not indeed of the skins, not being of an- 
nual renewal ; but for the wool of such sheep : though (c) 
if they die after being shorn, and before the Easter follow^ 
ing, it is said the wool is not tithable, unless the parson 
can prescribe to have it. But tithes are payable for sheep 
brought in after shearing, and wintered and sold, or killed 
unshorn (d). 

Wool (c) of lambs is tithable, though tithe has been 

jCy) I R- A. 646. Degge, p. li. 646. See Latch. 254. Anon, bat 

c- 6- see Cecill v. Scott, Littl. 31. 

(s) 1 K. A. 6 45. Degge, p. u. (c) Wats. C. L. 567. F. N, R 

c. 6. 118. 

(a) Bui. M2, 3. Foss v. Parker, {O) Smith v. John8on,Gwill. 606. 

called in R. A- Joyse v, Parker, (e) 1 R. A. 642. Wats. C. L. 

B. R. M. 14J. 1. 566. Bunb. 90. Gwill. 629. 

(fi) Degg^j p. ii. c. 6. 1 R. A. Baker ©: Sweet, 3 Burn, Eccl. 1. 
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rendered of lambs in their wool two months only before^ 
for it is a new increase (/). And as Burn remarks, where 
a modus is paid for a tithe lamb, and the other nine lambs 
are shorn, tithes shall be paid of their wool, those of wool 
and lambs being different species of tithes, and conse-^ 
qoently a modus for Iambs being no satisfaction for the 
tithe of wool. 

It is laid down by {g) Degge, who extracts the doctrine 
from (A) Lyndwood, that if the sheep of several pro« 
prietors depasture together in one flock, or under one 
shepherd, yet this shall be no reason for their being tithed 
together, for every owner shall pay tithe of his individual 
sheep separately ; but if the head of a family keeps his 
flock mixt with the sheep of his children, '' in potestate 
'' patris existentes, — tunc de talihus debet solvi decima - 
'^ tanqiuim de bonis ipsius patris.'' This latter case seems 
to be merely that of a father acting under the authority of 
natural guardian to his children. 

Some (i) writers assert that the tithe of wool is £138] 
to be paid to the tithe-owner proportionally for the time 
that the sheep are in the parish, as, that he shall have 
eight pounds of wool in eighty, of forty sheep, in the pa* 
rish a whole year ; four pounds of wool, if they were there 
only half the year ; two pounds if they were there only 
three months ; and a tenth of a twelfth part of the wool^ , 
if they lay and fed a single month in the parish : for (j) 
no space of time less than thirty days successively^ and not 

474. Gwill. 826. Carthew o, (t) God. Rep. Can. 463. Wats. 

Edwards. C. L. 566. 

(/) Ibid. O) Lynd. ld& JDagge, p» li. 

(g) P. ii. c. 6. c. q. 

(h) ViQi. lOS. 

L% 
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by intermission^ is to be taken into the computation for this 
division of tithes between different rectors. But {k) Burn 
on the contrary states^ that it is now clearly holden that 
the tithe both of wool and lambs shall be paid where the 
sheep are shorn^ and where the lambs fall, that is, pro- 
vided they be removed thither without fraud, and there be 
no equitable claim to any part of the tithes in the parish 
from whence they came : That these tithes are in no wise 
to be divided, but the whole are to be paid where they 
Iamb, or are shorn, and an agistment tithe for them in 
every parish where they have been depastured, as being 
there unprofitable cattle, yielding no other benefit to those 
tithe-owners ; and that no regard is had to the distinction, 
whether they have, or not, continued for less than a 
month ; for there is the same equity that tithes should be 
paid for one day as for thirty. But the same author ad- 
mits, that if the removal of the sheep was unnecessary, 
and only a Tittle before shearing, or lambing time, this i^iay 
amount to fraud, and if it appears in that light, tithes 
shall be paid in the parish, from which they were thus 
fraudulently removed. All those positions seem to be cor- 
rect ; though contrary to this writer's usual practice, no 
express authority is cited in their support. He sulijoins, 
[139} however, a. case (I) relative to the question of fraud 
where the ewes were kept by the defendant in the parish of 
A. in which the demand lay, all the year until Christmas, 
when they were ready to drop their lambs, and then were 
removed to the defendant's own land in the parish of B. 
where there was a small modus only for lambs, and (here 
kept till Lady-day for convenience of forage, as insisted 
on by the defendant, and at I^y-day were brought 
back to A. Two of the barons of the exchequer at first 

(k) 3 Eccl. h 472. v/Eilis. See Lewis v. Giffard, GwiU. 

(0 Bunb. 13P. GwiU. 647. Boys 1270. 



, Chap. IV. Things TUhable of Common Right, J^c. 139 

thought it might be proper to send it to an isflue to try, 
whether the transaction was fraudulent or not^ and whe- 
ther this had been the defendant's usual course of hus- 
bandry ; but afterwards they concurred in holding that 
there was not sufficient proof of fraud, and in dismissing 
the bill. This case does not amount to much ; but it seems 
to imply as to lamb^, first that they are primi facte, and 
regularly tithable where they are dropped ; and secondly, 
that if the raggesftion of fraud had been satisfactorily 
evinced, and the removal had not been plausibly accounted 
for, a right would have accrued contrary to the primi 
fade right, to the rector of the parish, from which such 
fraudulent Removal was made : And moreover as to wool, 
notwithstanding the observation of the original reporter, 
that '' the tithe of lambs must be paid where they fall, 
and is not a divisible thing as wool is," the tithe of the 
latter being due at the shearing of it, it may be better to 
adhere throughout to what Burn vouches for the modem 
doctrine on the subject, as tending to preserve systematical 
uniformity, and to avoid embarrassments. 

On a former occasion, {supra, 66,) for the sake of the 
general principle, I referred to a case, (w) shewing [140] 
that a custom of tithing wool, without the tithe-owner's 
inspection, was void, from its being unreasonable. If a 
custom (n) is alleged to pay the tenth pound of wool for 
tithes of wool, without shewing that any thing, and what, is 
payable for a less quantity than ten pounds ; this also is a 
bad custom, or modus, for as to the quantity under ten 
pounds it amounts to a non decimando, or total exemptit>n 
from tithe without any substitution, which, as we shall 

(m) Hob. 107. GwUl. 979. Bunb. 321. Christian o.Wrenn. Ace. 
Wilson V. Bishop of Carlisle, (n) I R. A. 648. 
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hereafter see, is not allowed by law in regard to articles 
tithable, as wool is, of common right. In such case, 
therefore, of less than ten pounds. Wood (o) says, a rea- 
sonable consideration shall be paid : And he adds, if there 
are less than ten fleeces, they shall be divided into ten 
parts, or an allowance otherwise made. But any particu- 
lars of (he method of tithing wool by fleeces, except as to 
the parson's general right of inspection, I have not found 
described, or ascertained in our books. At all events, 
tithing it by weight seems (p) a more exact and juster 
mode^ and being the common way in which {q) it is 
bought and sold, may'more readily lead to a pecuniary re- 
compence, or occasional composition in lieu of taking the 
determinate number of pounds weight in kind. 

These are some of the most important points relating 
to the tithe of wool. 



X. I now proceed to the consideration of the tithes of 
young animals, namely, lambs, calves, kids, colts, and pigs, 
being also of the class of mixt tithes. 



(o) Inst. 1. Engl. 167. 

(p) It may, therefore, be thought 
eztraofdinaiy, that the same laws 
of ancient France, which ordain 
the eqaal mode of tithing milk by 
measure, prescribe on the other 
hand the tithing of wool by the 
fleece. ^^ De L<m& siatim detonsA 
*^ folvi et exigi solet ex decern veL 
^^ leribus tmum, pro decim6" Sfc. 
Rebuff* tractat. de decimis. Q. tI. 
§ 32. And see Fletcher v. Wil- 
kinson, Gwill. 675. in which case 
on motion f'^r a prohibition, a cus« 
tom was suggested for paying the 



tenth pound of wool and not the 
tenth fleece, and the court held it 
to be no modus, but only a difiierent 
way of paying tithes in kind^ and 
denied the motion. ' . 

(q) Anno 1390. Wool on ac- 
count of a law against the exporta- 
tion of it was sold for 3;. for 25. 
and even for Wd. a stone. Pari. 
Hist. Vol. I. at the end. This may 
serve to shew the validity or in-* 
Talidity of wool rooduses, as far 
as it depends on comparative valua- 
tion. See Gwill. 1058. Bedford 
r. Sambell. 
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The (r) time of tithing lambs is when they are fit to 
live without their dams^ and can thrive on such food as 
the dam lives on^ and when the occupier weans his own 
lambs^ and not before. Several (s) attempts have been 
made to fix by custom a particular day for tithing lambs^ 
as on the feast of St. Mark^ and on the first day of May« 
In (t) one case, the court allowed, that such lambs as 
were able to subsist without the ewes on St. Mark's-day, 
were to be tithed ; but that such other lambs as were not 
then able, were to be tithed when they were able to sub- 
sist without the ewes. In (u) another case, it was referred 
to three neighbouring justices of the peace to enquire 
what was a fit time for setting forth tithe lambs in that 
country, who certified the first of August in their judgment 
to be a proper time, and the court approved of it. On 
(y) other occasions the court hath simply, and generally 
declared a custom of tithing lambs on St. Mark's- [142] 
day unreasonable, and void. But in the latest (w) case I 
have met with where such custom was insisted on, the 
Court, though it appeared to them unreasonable, still held, 
that it ought to go to a jury ; and if facts were proved on 
. the trial, which shewed, that in the country where the 
question arose the custom was unreasonable, the jury, 
ought to find against it ; for reasonableness, as well as 
usage, is necessary to establish a custom. 



(r) Turner v. Weedon, Gwill. Gwill. 1058. Bedford v. Sambell. 
524. Gwill. 530. Croft v. Blake, 3 (0 Gwill. 579. 

Barn, EccL 1. 468. Gwill. 630. (u) 3 Burn, Eccl. 1. 469. Gwill. 

Croft^s case. 630. 

(t) Ibid, and Gwill. 579. Lister (v) Croft v. Blake, Gwill. 530. 

9. Foy, 3 Bum, Eccl. 1. 469. 3 Burn, Eccl. I. 469. GwUl. 630. 

GwlU. 630. Heaton v. Regal, Bunb. 133. 
Bunb. 133. Reignolds v. Vincent, (w) Gwill. 1058. 
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A (x) custom that where the parishioner has ten lambs^ 
the tenth (t/) is due to the rector on St. Mark's- day ; if 
nine, the rector to have one, and pay the parishioner a 
halfpenny ; if eight, to have one, and pay the parishioner 
a penny ; and when seven lambs, the rector to have one, 
and pay the parishioner one penny halfpenny ; and that 
for a less number the rector is to have no lamb, but is 
only to have a halfpenny paid him for each lamb under 
seven, has been established as a good custom, notwith- 
standing it was objected, that by the case of Reignolds 
against Vtncent, a payment on St. Mark's-day was ad- 
judged void ; but {z) the original' reporter remarks, it was 
proved in this cause, that the parson had a benefit, for 
when there were ten lambs, after the parishioner had taken 
two, the rector was to choose his one. Burn observes (a) 
that custom has established in most places, that the parson 
shall have half the value of a lamb, if there are five lambs ; 
an entire lamb if there are six ; and shall receive or pay pro- 
[143J portionally for the numbers under five or above six; 
but the generality at least of such custom, so far as it re- 
lates to the parson's having a lamb in kind out of any 
number under ten, seems contradicted by a (b) case in the 
exchequer, in which it was decreed, that where there are 
libove or under ten calves, lambs, pigs, and the like, the 



(x) Bunb. 307, Gwill. 711. 
Brlaklow v, Edmunds. 

(^) Bunb. 133. One of the 
cases just cited^ in which a custom 
of tithing lambs on St. Mark's-daj 
was adjudged bad bj the court. 

(z) Bunb. 308. 

(a) 3 Eccl. 1. 444, 5. 471. It 
stands there ^^ under five and above 
six," but the rector's largest pay- 



ment would be at six. See Gibh 
V. Goodman, Bunb. 328. Gwill. 
735. 

(b) Bunb. 198. Gwill. G61. 
Egerton r. Still. Deggc, p. ii. c. 
6. 251. 2 R. A. 308. See Ijatch. 
254. Anon.^ The two last books 
relate to tithing caWes, in which 
the same rule prevails of denying 
the parson this election. 
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tithe of the odd nttmber above or under ten^ shall be paid 
according^ to the value^ and not be carried over to the 
next year. It may be |)resnined by the last expressions^ 
that the canon was in contemplation/ which gives the 



rector his election, either to receive a pecuniary payment 
for the odd number, or to let his tithe run on till a lamb 
or a calf should be due in the ensuing year. The common 
law refuses him such power of election, because tithes must 
be paid annually : where, however, there is an odd num- 
ber of lambs, the tithe of which is to be accounted for^ 
and no express modus particularly specifies the sums to 
be paid, I suppose they must be regulated according to 
the present value of money. For if there (c) exist a /we- 
scriptive usage, or modus of paying a haljpenmffor every 
lamb sold before MdSf-day toithout any other tithe for 
them, and the parishioner one day only before May sells 
all his lambs, this appears to be construed fraudulent, as 
an undue and immoderate abuse of the custom, and he 
shall not be discharged by such custom from paying the 
value of the tithe. Some doubt may, however, be enter- 
tained of the soundness of this last doctrine; but the 
mention of it marks at least the distinction between pre- 
scriptive payments, and what is meant by the value, or 
modem prices of articles on sale. 

It is obvious, that what has been said of lambs is [1443 
generally applicable to the other young animals enu- 
merated. Thus, {d) a single aUf hath been adjudged 
tithable, and the defendants seeking to oblige the vicar to 
accept a shoulder of each calf in lieu of his demand, 
without the warrant ef any custom for that purpose, the 
court, upon debate of the matter, was of opinion, that the 

(c) 1 R. A. 652. Wood Inst. (d) Gwill. fi41, Kenyon r. 
1. Engl. 169, V^est. 
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tenth part of the value of the ealfy toAen taken from the 
eow, to be sold or killed, ought to be paid for the tithe 
of it ; which {e) value in case of sale is it seems to be 
ascertained by the actual price. 

A prescription to pay a certain sum of money for five 
cows having calves^ another sum ioi six cows having 
calves^ another sum for ten cows having calves^ in satis- 
faction of all the tithes of cows and calves^ was adjudged 
void^ because it alleged no payment for any intermediate 
number of cows between six and ten^ or when the number 
exceeded ten. (/) So a modus of 6$. 8<2. for one calf in 
ten without sayings and so in proportion if there be a 
less number than ten^ was held bad* (g) 

CoUs (A) are tithable in the same manner as calves^ and 
so are kids (t). 

As to {k) pigs^ such custom was established as a good 
local custom in regard to them^ as I have before men- 
tioned to have been established respecting lambs^ where 
a parishioner has ten^ and regelating the sums to be re- 
spectively paid^ or received when they fall short of that 
pumber. The court (J) hath also ordered a defendant 
to pay a modus^ or certain yearly sum of twenty-pence^ 
for every sow that had pigs, which are at any time kept by 
the plaintiff in the vicar's parish, although such sows 
farrowed in another parish ; but this was in a case be- 

(0 1 R. A. 648. Engl. 167. 

(/) Martin v. Briggs, « Lutw (0 Wood, 169. 

1037. GwiU. 661. (A:) Banb. 507. GwiU. 711- 

{g) Gilb. 9. Goodman, Bttnb.' Brinklow v. Edmonds. 

32a. GwiU. 736. (0 Gwill. 607« Wright v. El- 

(A) Gibs. 678. Wood Inst 1. derton. 
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fore noted as* requiring explanation, and not so fully 
and particularly stated as to be easily understood, (atipra, 

127.) 

A custom, that every occupier of lands within the pa* 
rish having any pigs farrowed within the same to the 
number of seven and upwards, and not exceeding ten in 
number, shall pay to the tithe-owner one of such pigs in 
lieu of such number of pigs for. that year, and that such 
occupier shall not render any satis&ction in respect to the 
tithes of pigs being under seven in number in any one 
year was held good ; though it was objected, that this was 
an uncertain recompence for a certain duty, for that if the 
number of pigs was under seyen it gave nothing ; if above 
the number of seven and not exceeding ten, it gave one ; 
whether therefore the parson was to have any thing at all 
was altogether contingent : that both by the common law 
and canon law the parson is in such a case entitled to a 
rate-tithe, the canon law giving a money payment for any 
number under six, and for all above that numbei;and under 
ten giving him one, he returning to the parishioner a 
proportionate sum for the number it may fall short of ten ; 
that the common law gives a money payment for any 
number under ten : but the court observed, that the ob- 
jection to this modus would have been strong had the 
subject been divisible, but as the case stood there was 
nothing in reason against it, for it would be beneficial to 
the parson the animal being very prolific, (m) 

Lastly, as to these young animals in general, it is [1453 
(n) held, that the regular period of tithing them all, is 



(m) Mantell v. Paine, Gwill. S65. cap. 60. See Jacob's Law 
1504. ' Diet. Tithes, Calres. 

(n) Degge, p. ii. c. 6. Wats. C. L. 
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when they are so old that they may be weaned, and live 
without the dam, unless the custom of the place coniine 
the payment to any certain time, or age. Such custom, 
however, must not he unreasonable ; and in respect to the 
observatian of the court in two cases before referred to, as 
to what is the proper time, it is, when the owner weans his 
own facnbs ; Burn (o) explains, and justifies the mutual 
fietimess of it, by saying, '' it is not supposable, that the 
owner will wean his lambs sooner, or keep them with 
the ewes longer than they are fit to be weaned, the 
former being a prejudice to the lamb, and the latter to 
*' the ewe.** 

XI. The next titbable articles of the mixt kind to be 
noticed are the young of poultry j and tame fowls. 

All (p) tame and domestic fowls, as hens, {q) geese, 
and ducks, are subject to the payment of tithes, either by 
the tenth of their young, or of their eggs ; but not of 
both, for where the young are tithed, the eggs shall not 
be so too, nor i converso ; and whether the payment shall 
be satisfied out of the number of the young, or the num- 
ber of the eggs, depends upon the custom of each place in 
particular. Swans (r) are for this purpose enumerated 
among tame fowls, and as tithable by the common law, 
and no controversy appears on the subject. But with re- 
gard to turkeys mentioned as tithable by the same writer, 
a doubt {s) has been entertained, whether they did not fall 
[146] under the description of such birds as are ferte 

(o) 3 Eccl. 1. 442. feathers of geese would in some 

ip) I^^^9 P* u* <^* ^* Wats, parts be of considerable ralne. 

C. L. 457. (r) Ibid, 

(g) According to Lynd. IM. {4) Wood, Inst. L. Eng. 173. 

note (tf) ^^ eH wdm lama avinoy at Mo. 600. Hugten v. 

^^ hie Uem kponna^ anserinoj ei ca* Wats. C. L. 4^7« 

<< prina.*' Tithes of the qaUls and 
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nature, which would exempt them irom tithes without • 
special custom rendering them liable. This matter^ how^ 
ever^ is now settled ; for in a (I) cause in chancery in 
which tithes of them were demanded^ the Master of the 
Rolls declared^ thiat he could not see but that turkeys were 
birds as tame as hens^ or other poultry^ and therefore^ 
must pay tithes ; but he admitted^ that if tithes were once 
paid of the eggs^ there could be no demand made a se^^ 
cond time in respect of the chickens hatched afterwards. 
And in another (u) suit in the exchequer it was adjudged^ 
that BO modus could extend to turkeys^ because they are 
in respect to time of modem introduction into England ; 
but as to birds really and essentially fera naturae, as {v) 
pheasants^ (see supra, 9b,) and partridges^ if a man keeps 
them for breeding in an enclosed spot^ and clips their 
wings^ still they shall pay no tithes^ though in one case 
they are expressly termed tame pheasants and par« 
tridges ; while in another^ they are said not to be re-' 
claimed, and that they would fly away if their wings 
were not clipped ; the point seems to have been decided 
on their originally wild and roving disposition. For the 
same reason tithes are not payable for a decoy of wild 
ducks^ or for ducks of that description^ or other wild fowl 
taken in a decoy (ir). 

XII. The last species of tithable objects falling under 
the denomination of mixt tithes are eggs. In respect to 
which it is to be observed^ that three (x) eggs for every 
cock^ and drake payable on Wednesday before Easter^ 

(0 2 Wms. 463. Gwill. 675. See Degge^ p. ii. c. 8. 

Carleton v. Brightwell. (w) CameU v. Ward. GwilL 

(u) Bunb. 307. GwUl. 711. 531. 

Brincklow o. Edmunds. (x) Banb. 307. Gwill. 711. 

(v) Mo. 509. Hugton v. Prince. Brincklow v* Edmunds. 
1 R. A. 636. Wats. C. L. 457. 
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And for every hen^ and duck respectively^ three eggs, in 
lieu of tithe eggs, and chickens, and ducks hatched in the 
parish^ has been established a good modus^ or custom (y). 
[I473 It hath also been adjudged to be a good modus to 
pay thirty eggs in Lent for all tithes of eggs. To the 
latter of these Gibson (z) objects, that it seems incon- 
sistent with the principle of law that every modus ought 
to be somewhat, as to kind, different from the thing which 
is due; (infra, 199,) but lord chief justice Holt (a) vin- 
dicated the determination by observing, that the custom 
binds the parishioner to the payment of so many eg^ at 
that time, and whether he have hens, or not, he is obliged 
to make it ; so that he may be forced to buy eggs to pay 
the parson, and that makes it a good custom ; but if the 
custom were, that he should pay thirty eggs of his own 
hens, it would be invalid. Eggs of tame ducks kept for 
the service of a decoy of wild fowl are not tithable, with- 
out proof of a custom for their being so (6). 

As to personal tithes, they are shewn in the last 
chapter to consist, chiefly at least, of mills, and fish ; the 
general manner of tithing which was there .mentioned, to 
be by the tenth part of the clear profits, after a deduc- 
tion of the expences. 

(^) 1 R. A. 648. Vaux. 

(«) Cod. 679. . (b) Camellp. Ward. Gwill. 531. 

(a) Ld. Raym. 360, in Hill D. 
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CUSTOM, in the sense in which it is applicable to 
every legal subject, must be alleged and proved to 
be circumscribed within certain loical boundaries, as most 
frequently with reference to the present subject within the 
parish in question, and its vicinage. For {a) if it be a 
general custom of England, it is common law. But 
particular customs differing from the general custom of 
the realm, must it seems have been co-eval with the general 
custom, and, therefore, are to be considered not as con- 
trolling the general custom before established, but as the 
custom established in that place in which the general cus- 
tom had never any existence. Custom and prescription, 
though confounded in common language, are, strictly 
speaking, very distinct in their nature: it is true that 
immemorial usage is essential to them both; but pre- 
scription is not co-existent with the general custom, but 
is derogatory to the general custom which antecedently 
prevailed, and was in its origii^ founded on a grant which 
is now evidenced by immemorial usage ; consequently no 
claim by prescription can be maintained, but such as 
might have been the subject of a legal grant ; but it is 
otherwise in respect to custom (6) ; as for example, some 
customs prevail for the encouragement of marriage, some 
of habitation. 

(a) Degge, p. ii. c. 1 3 (6) Bennett v. Read, G wiU. 1372. 
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There is this important difference to the rector between 
things tithable of common rights and those tithable by 
custom only« that in demanding the former his title rests 
on the common intendment in his favour^ and it is incum- 
bent on the adverse party to discharge himself as he can : 
Whereas^ (c) he who sets up a claim to tithes of articles 
not tithable in their nature^ but by custom merely, assumes 
the burthen of establishing such claim by competent 
proof. I shall^ , therefore^ embrace this opportunity of 
briefly observing on the evidence adducible for such pro- 
posed end« 

Not {d) only actual payment of the controverted arti- 
cles in kind^ but written^ or other testimony of a tem- 
porary composition in lieu of it^ may avail to substantiate 
the right ; for the existence of soch composiiion sfaews^ 
that tithes in kind must have been due. It seems alao^ 
[I493 that (€) books of account^ memorandums^ or entries 
of any of the present incumbent's predecessors in the be* 
nefice^ specifying what has been received in a certain 
year or years for particular tithes^ will be received in 
evidence on his behalf. The (/) books likewise of a 
lessee of an impropriate rectory^ stating receipts for 
tithes^ are admissible for the impropriator after the expi- 
ration of such lessee's interest. For there could be no 
greater influence on the lessee's mind to fabricate untrue 
entries than on that of a spiritual rector or vicar, since 

(c) See Gwlll. 840. in Waiton T. 6. 117. pi. 3, and 4. GirilL 

ty. Tiyon. But a defendant in OiO. Gregory o. Lattereli. 

«q«ity setting up a modus (which (e) Vin. and Gwill. il>id. Ld. 

is a sort of partial disohai^e) must Arundeli's case. GwilU 520* Le 

be plaintiffatlaWybecansethe issue Gross v. Leremoor, and infra, ^% 

is upon him. 2 Yes. 516. Gwill. (/) GwUh 1617, 8. IlliDg- 

850. Chapman v. Smith. worth v. Leigh. 

id) Ibid. Yin. Abr. t. Evidence 
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\rhat be might insert would not be evidence during 
the tertn^ either for himself, or his assignee. On the 
other hand^ in (g) a suit by a lay impropriator, the defend- 
ant's books, in which were entries of his father's deceased 
stewaM of payment of a modus to the vicar, were received 
in evidence against the plaintiff to disprove his right to 
the great tithes of certain pastures ; but if the steward 
had been living, he must have been examined personally 
on interrogatories, and the written documents could not 
hare been reacl. {infra, 288.) The testimony of a {h) 
witness ifUerested in the event of the suit, although not a 
party, as in support of an exemption by a custom, stated as 
co-extensive with the district of which he is an inhabitant 
paying tithes, is of course rejected. The rule (i) of 
evidence in courts of equity ought to be as analogous 83 
possible to that in courts of law. But in the former^ 
where interrogatories are drawn out in writing, and the 
answers taken by the proper officer, or by commissioners; 
it is impossible for the party to know what the witness will 
say ; consequently, he is not concluded, when the witness 
in the course of th^ cro^s-examination appears to be in* 
terested; nor is the witness rendered competent by such 
cross-examination being proceeded in, there being no [150] 
opportunity to the party of interposing, and of urging the 
objection till after t^re depositions are published, and the 
evidence produced to be read in court. Then if the party 
take the first opportunity that offers by urging the ob* 
Jection to the competency of the witness at the hearing 
before the evidence is read, such objection^ if well- 
grounded, ought to prevail. 

{g) Bonb. 180. Gwill. 653. Clanrickard r. Ladj Denton. 
Woodnoth v. liOrd Cobharo. (i) Gwill. 1365, 6. in Scott 9. 

(h) GwUh 361. in Earl of Fenwkk. 

M 
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Tradition (7) from ancient persons deceased is proper 
evidence in cases of custom and usage^ the principal and 
general matter of enquiry in tithe causes ; but as an ob- 
servation more immediately affecting the topic from ivhich 
I may be thought to have digressed^ it is {k) not allowable 
to give in evidence, in order to prove a parochial ueage^ 
the custom of the neighbouring country^ or of any parish 
other than that in question. 

Things not titbable by the general law, but liable to be- 
come so by particular custom (/), are, exclusively of the 
personal tithes before-mentioned, chiefly, if not entire- 
ly, reducible to three heads; 1. houses; 2. things of 
the substance of the earth ; and^ 3. animals /cm; naturte. 

1. Houses (m) for habitation, or the rents reserved on the 
demise of them, are not any more than rents on the demise of 
lands tithable of common right: for tithes ought to be paid 
of things which grow, and renew from year to year by the. 
act of God. But houses in London, as will be seen here- 
after, {infra, 229, 238.) pay an annual pound-rate in the 
[151] name of tithes, by virtue of an arbitration or decree 
confirmed by act of parliament. And it is said, that every 
ancient city or borough has for the most part such custom 
de modo decimandi for the maintenance of their parson. 
There seems, at least, no doubt, that such customary pay- 
ments may be demanded^ and prevail upon due proof of 
them without the precincts of London^ being insisted on 
either as the usage of the place, or in respect of particular 

(J) <i Ves. 512. Gwill. 854. in 1^72. 

Chapman v. Smith. (m) 11 Co. 15. 6. a. GwiH. 259. 

(*) Gwill. 965. Erskinc v. Dr. Grant^s case. Hob. 10. GwiU. 

Ruffle. 261. 263. Whittaker and Tiddersal 

(0 See Bennett c. Read, Gwill. v. Leyfield, or Leifield r. Tysdale. 
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houses ; since it might have had a lawful commencement, 
as a modus for all the tithes of the land before the houses 
were built upon it^ and it is unreasonable that the modus 
should be discharged by the building of the houses. Ac- 
cordingly^ where (n; a bill was filed for tithes of houses 
not within the city of London, claimed as the only pro- 
vision subsisting for the incumbent of the church in ques- 
tion, it being proved that the houses in the parish had, 
down from the year 1653, which was near seventy years 
befdre the suit, generally paid twelve shillings annually, 
though no proof was made that the defendant's house had 
paid for twenty-five years, but by a single witness, yet the 
court decreed an account vrithout directing an issue ; but 
as to what is stated in this case, that the plaintiff did not 
allege this payment to be either by custom or prescription, 
-and his then giving evidence of payments generally made 
for a long course of years, the report is in that respect not 
easily intelligible. So where the plaintiff seised in fee of 
the rectory impropriate of the parish of St. Botolph with- 
out Aldgate, in the county of Middlesex, claimed twenty 
shillings a year from the defendant, payable by custom, in 
lieu of tithes of a house in East Smithfield, within that 
part of the parish which was in Middlesex, on proof of the 
custom, such payment was decreed with costs (o). 

2. Of common right tithes (p) are not payable of any 
thing that isf-j/'^Ae substance of the earth, as quarries of 
stone, turf, tin, lead, brick, tile, lime, marl, coals, chalky 
potearth, and the like; because (q) part of the inherit- 
ance, and not of annual renewal, or increase. But 

(ft) Baab. 102. GwiU. 690. v. Topping, Gwill. 893, in not. 

Pocock V. Titmanh. (p) 2 Inst. 651. 

(o) Kyaaston v. Hatteraley, (?) Dr. and Stud* dial. ii. c. 55. 

Gwill. 890. See also UmfreTiUe p. 321 . 
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(r) any of these articles it seems may be tithableby custom^ 
as lead in Derbyshire^ and tin in Devonshire and Cornwall. 
So by custom tithes (s) may be due of white salt. A limekilu 
also, which is not tithable of common rights may be ren- 
dered so by special custom (t) ; which last article should per- 
haps be dassed among personal tithes^ and the tithe of it 
accordingly rated by the clear gains after deducting thQ 
outgoing expences. Slates (te) are another species of fo^-^ 
sils^ which have been resolved not to be generally tithable^ 
but doubtless liable to the operation of usage like the rest. 
The rights however^ in these cases^ resting solely on tha 
custom, it is obviously requisite, that the usage should bc^ 
firmly established, and clearly' ascertained in order to sup- 
port the demand. Therefore, in a (v) suit for tithe-ore in 
Derbyshire, the court declared tithe-ore is not due of com- 
mon right, but by particular custom only, and ordered a 
trial to be had at law^ whether there was any and whaA 
custom in the township within the plaintiff's rectory, for 
the payment of tithe-ore, directing the judge to indorse 
OR the lecord how the custom was found on such trial. 

3. As to animals fer^ nature, it has (t^) been thought 
that the ancient nghts of the clergy have suffered dimi- 
nution, and that formerly tithe w^ paid of fisb> ni,bbit«> 
and the like, by the general custom of the realm. But 
[153] it is BOW agreed that (x) d^er in a parl^ or rabbits 



(r) Degge, p. ii. e. 13, 13* 

(0 1 R. A. 642. 

(0 Ibid. 

(ii) Mo. 908. Lyb v. Wats. 

(o) 2 Vern. 46. GwiU. 635. 
Buxton 9. Hutchinson. 

(w) Gibs. t. XXX. c. 3. where as 
to the difference of pigeont ^old, 
or consumed in the family of the 



owner^ it is argued, th^t could not 
make them more or less ferm na» 
turm^ I haye before incidentalljr 
remarked the distinctions on Ihia 
subject, c. 3. in speaking of per- 
sonal tithes, supra^ 48. 

(a?) Gwill. 1581. Nicholas v. 
Elliott,. 2 Inst. 651. 
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in an inclosed warren^ kre not tithable without custom^ for 
they are wild in their nature. 

* 

Where (y) a suit was instituted for tithes against the 
occupier of what had formerly been a park, and it was 
proved^ that While it continued such, the shoulder of every 
deer killed within the same, was paid to the rector of the 
parish in lieu of the tithe of tlie park; the land being 
disparked, was after long debate decreed tithable. No 
reason is assigned for this adjudication ; but I apprehend 
it to ha?e been so decided, because there were no deer 
specificaUy to answer the customary, payments. For {z) 
where there was a modus of a buck^ and a doe yearly 
due to the rector in lieu of all the tithes of a park, the 
greater part of which had been disparked, and only a 
Small residue of it had been kept up and inclosed for deer. 
Sufficient still to answer the modus, if specifically required, 
the value of a buck and doe yearly was decreed to the 
rector in lieu of all tithes. It is not easy to reconcile the 
priibciples of tithe causes, extracted as these are from the de- 
cree-book without the statement of any arguments at the 
bar, dr from the bench. It may, (a) however, be inferred 
not to be SYifficient barely to allege; that no tithes have 
ever been paid for a park without shewing the nature of 
the special exemption. 

In respect to rabbits, it appears (6) to have been de- 
cided by the court of common pleas, that no tithes were 
due for those consumed in the parishioner's family, [154] 
before it was clearly settled, that these animals were not 
generally tithable of common right. But in the next sue- 

(^) Gwill. 526. Skinner v. Clarke. 
Smith. (a) Ibid. Marg. Peck v. Dixon. 

(«) GwiU. 009. Nanton v. (&) Lit. 13. GwiU. 427. Anon. 

3 
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ceeding term it was agreed by the same courts that no 
tithes were due for rabbits by the general law^ and only 
by the custom of the place. It is, therefore, necessary for 
the rector affirmatively to prove such custom insisted on 
in his favour. This then was (c) the third issne in a cause 
before spoken of resting on the rector to support, and 
which he decliited trying, namely, whether by the custom 
of the parish tithes were due of rabbits; although the 
Lord Chancellor, in pronouncing his decree, thought, that 
the payment of a pecuniary composition, of which some 
proof was made, tended to shew that tithes were there due 
in kind, of this species of wild animals. 

In another {d) statement of the same case last cited, the 
plaintiff's counsel are represented as stating it to be a great 
question, whether (his be a predial, mixt, or personal 
tithe, adding that customary tithes are generally deemed 
personal. But if it were requisite to add another epithet 
to the term ^' customary," perhaps it would be proper 
to discriminate according to the nature of the subject 
matter ; and, where tithes are due of things of the sub- 
stance of the earth, to call them customary predial tithes ; 
and where they are payable of other wild animals, as well 
as of fish, which are reduced into manual possession by 
Bome labour of the parishioner, to denominate these cus- 
tomary personal tithes. 

(c) GwilL 840. Walton v. (d) 3 Barn, EccL 1. 453, 4. 
Tryon. 
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CHAPTER VL 

Things not TUhahle, 

TITHES shall not be paid for hounds and the like^ 
because^ says (a) Degge^ they are things only of 
pleasure. If we trace this doctrine to its source in the 
authority (6) cited by him^ we find it indeed argued in 
the manner of the year-books^ '^ that dogs and cats are 
'' not tithable^ for the spiritual law will not allow that 
vermin should be tithes^ for apes and marmosets are 
but vermin, and if I grant to a man omnia bona et Ca- 
talla, dogs do not pass." But the (c) court in the 
same cause considered hounds as kept not for pleasure 
simply, but for necessary uses^ and held, which was the 
point in debate, that an action lay for taking them. It 
may then be proper somewhat to qualify the reason, why 
hounds are not tithable, by treating them as usually and 
principally kept for pleasure, and amusement. This prin- 
ciple applies to collections of foreign birds, and beasts, in 
general kept as matters of entertainment, and curiosity, 
and operates to render them not tithable, independently of 
the wild nature of most of them. 

Subject to this slight species of exception, perhaps, all 
jthe matters not tithable by the general law, and never 
made so iu special instances by the allegation and proof of 
local custom, owe their exemption to one common prin- 

(«) p. H. c. 14. (c) Ibid. 5. a. 

H) Tewb. 1«. H. VIII. 
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ciple; I mean the encouragement and improvement of 
[156j husbandry. This is obviously the case of various 
articles incidentally and distinctly before spoken of, and 
of Mrhich it is not here intended to renew the discussion ; 
for example^ after-pasta re^ agistment^ for beasts of the 
plough^ and wood used for ploughbote^ and the like^ are 
exempt from the payment of tithes ; in r^ard to all which 
particulars the farmer is exonerated by the common law^ 
and no local usage^ in derogation of it^ has^ I believe^ 
ever been pretended. 

Another article (d) falling within the same reasoning 
and description^ is that of headlands^ sometimes called 
meres^ balks^ and butts in cornfields large chough only 
for turning the plough^ for the hay growing on which 
no tithes are payable by the general law ; such spaces 
being necessary in the course of husbandry^ and being 
esteemed part of the ploughed land^ of which the parson 
has the tithe. Though as to the statement (e) in one of 
our reporters, that this is the reason of the case in the (f) 
yccir-books^ the subject before the court was not a matter 
of tithes^ (of which there is no mention J but a custom 
for turning the plough on the adjacent heacftands of ano- 
ther ; such custom being alleged in justification of a sup- 
posed trespass in so doing. 

But the most positive and direct encouragement is given 
bv the statute (g) of Edward the sixths by which it is en- 
acted^ that all such barren heathy or waste ground not 
discharged from the tithes by act of parliament^ which 

(d) 2 In&t 65% 1 R. A. 646. (e) Lit. R. 3. 

Ut. R. 13. Gwill. 427. Anon. (/) Year-b. ^2. E. IV. 8. 

Biinb. 183: Gwill. 657. Chapman (g) 2 and 3 £. VL c. 13. § B. 
9. Barlow. 
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before that time had lain barren^ and paid no tithes by rea- 
son of the same barrenness, and, then Mrere, or there- [1573 
after should be improved • and converted into arable, or 
meadow ground, should from thenceforth, after the end 
and term of seven years next after such improvement, pay 
tithe for the corn and hay growing thereon. The sec- 
tion immediately precepting had provided, that no person 
should be compelled to pay tithes for any lands discharged 
therefroHi by the laws and statutes of the realm ; or by 
any privilege, prescription, or composition real: so that 
(A) all former legal discharges are preserved. The section 
immediately following that first above cited, enacts, that 
if any such barren, waste, or heath ground had before 
that time been charged with the payment of any tithes> 
and should bo improved, or converted into arable ground; 
or meadow, that then the owners thereof should, during 
seven years next following from and after the improve- 
ment,- pay such kind of tithe as was paid for the same 
before the said improvement ; so that, as Degge (t) ob>- 
serves, it appears plainly by the proviso, to have been 
the intent of the legislature to free the improved lands 
from the payment of such tithes only as were produced 
by the improvement, which must be of hay, or com, and 
no other. 

The terms {k) used to denote the subject matters of this 
act of parliament, about ten years after the passing of it, 
were thus interpreted in the language of an old reporter^ 
namely, '' h Barren ground is understood by the opinion 
and Judgment of the common law to be that whereof no 
profit ariseth, or groweth ; and ground^ which hath been 
stubbed and grubbed, and after beareth either [158] 

ih) Degge, p. i\.t. 19. (k) Bunb. sa Gwm. 131. n. 

(0 Ibid. 2 Inst 650. 
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corn or grftss^ is not barren : 2. Waste ground is un* 
derstood such ground as no man doth challenge as his 
own^ or no man can tell to whom it certainly apper- 

" taineth^ and as lieth uninclosed^ and unbounded with 
hedge or ditch; but the ground that lieth inclosed^ 
and hedged and ditched in^ and the land known is no 
waste ground : 3. Heath ground is understood such 
ground as is dispersed^ and lieth as common.*' The 

distinction between the two last descriptions of land is not 

very obvious. 

The statute in these provisions had a view to the en- 
couragement of the former^ and the extension of cultiva- 
tion. Therefore^ {t) though it contain no express words 
of discharge during the seven years, by a reasonable con- 
struction and intendment, an exemption for that period is 
implied. This inference is indeed irresistible, when we 
connect the principal clause with that which declares, that 
such kind of tithes as was paid before the improvement 
should continue to be so immediately from the time of 
such improvement : Hence also it appears, that land ' m) 
may be barren within the meaning of this statute, though 
it yield some fruit, and pay some tithe, as of wool, and 
Iambs. But (n) land proper for agriculture, and not in 
its nature barren, shall immediately pay tithe after being 
converted into a state of tillage. This appears to be 
fully settled as the criterion, according to a (o) late de- 
termination, where land, formerly part of a common de- 
pastured by cattle, and geese, being inclosed, drained, and 
[159] converted into tillage without any manure, pro- 

(/) 2 last. 656. Degge, p. ii. 130. 

c. 10. (n) 2 Inst. 656. 

(m) 2 Inst. 655. See PeUes v. (o) Jones «• Le DaTid, Gwill* 

Saunderson, Dy. 170. b. GwilK 1336. 
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duced at the jfirst a valuable crop of oats : In that case the 
court/ after the example of Lord Hardwicke C. on a (p) 
preceding occasion, seem to consider the question of the 
natural barrenness of the soil, as depending upon this 
other question, what was necessary to the first crop ? It is 
then inferred, that if land will bear a crop of corn with- 
out expence in tillage, it must be decisive that this land 
is not in itd nature barren. It was farther argued in 
giving judgment, that inclosure is essential in some situa- 
tions to the enjoyment in severalty, without being essential 
to the fertility ; and that draining may be a great im- 
provement, rendering land more productive, which would 
still have been productive without it : it was not, there- 
fore, because a great expence had been incurred by in- 
closing and draining land, without more, that such land 
should be protected by the statute. And the impropriator 
had a decree for an account of tithes after the suit had 
been pending seven years, but without costs. 

In some (q) cases, however, where expences of an ex- 
traordinary kind are necessary to obtaining a first crop, aa 
where a large bank was to be thrown down before the 
plough could go upon the lands in question; or Avhere, 
from the exposed situation of the ground, no com could 
grow there without previously incurring the expence of 
stone-walls to protect it from the severity of the climate, 
the husbandman has had the benefit of the statute, these 
measures being deemed more essential to give fertility to 
the soil, even than manure. 



(p) 1 Vez. 115. Gwill. 823. 1338. reported ibid. 1197. where 

in Stockwell v. Terry. the circumstance of the stone walls 

(q) Byron v. Lamb, cited Gwill. is not stated; and it appears the 

1338. reported ibid. 1694. Hut- question of barrenness within the 

chins 9. Manghan, alluded to ibid, statute went to a jury. 



160 Law of Tithes. Chap. VI. 

On the other hand, it is settled (r) by numerous autho- 
rities, that land, where wood grew, or wliich was full of 
thorns and bushes, after it is stubbed or grubbed, and 
made meadow, or arable, and sown with corn or grain, 
shall pay tithe immediately, without deriving any ex- 
emption from the statute. For such lands are not in their 
nature barren, but their being unproductive is attributable 
to negligence, and ill husbandry ; but the case is other- 
wise, in respect of lands rendered fertile by foldage, and 
the various industrious means of agriculture, by which 
the soil is not simply meliorated, but essentially changed. 
Such was the scope of chief justice Popham's reasoning, 
with whom the other judges concurred, in the reign of Queen 
Elizabeth; and such hag continued to be the received 
doctrine as to this point, amid the fluctuation of other tithe 
questions to the present time ; for in the last of the cited 
cases we find Lord Hardwicke expressing himself to the 
same effect : '^ that land,, if in its own nature it is fit for 
tillage, but by reason of wood, or other accidental cir- 
cumstance, it was not turned into tillage before, upon 
the taking away of that accidental circumstance, it 
shall pay tithes presently, on being turned to tillage ; 
for the act does not consider the expence, for that yoQ 
may, by possibility, be paid, as by the timber, under- 
wood, &c. But if afterwards this land will not pro-* 
duce, unless dunged or chalked, the court has consi- 
dered this as evidence of its being barren in its own 
nature, and not proper for corn, without additional 
[161] improvement/' The (s) same principle, that the 
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(r) 1 Cro. 475. Gwill. 189. well o. Teny. 

Sherin^on 17. Fleetwood. 1 Freem. (#)6wiiL714. Doyleyo. Horn- 

395. Gwill. 56d. Anon. GwUK by, 1 Rol. R. 354. 3 Bui; 165. 

563. Gee v. Pearch, Banb. 159. GwiU. 1574. Back 9. Witt, Gwill. 

Gwill. 649. Beardnort o. GUbert, 1336. Jones v. Le David. 
iVez. 115. Gwill. 833. Stock- 



Ciup. VI. Things not lithable. 161 

expence of the undertaking is no equitable criterion for 
affording the protection of the statute to the land im« 
proved, seems to have prevailed in other cases, two pre* 
ceding, and the third subsequent to this decision of Lord 
Hardwicke, that is, provided such expence is not in- 
curred as a necessary means to surmount the sterility of 
the soil, but in the draining, fencing, or the like improve- 
ment of land not naturally barren. 

But however uniform the sentiments of judges haye 
been in respect to vrood-lands grubbed up and improved^ 
in regard to- another description of ground, there appears 
to have been a difference of opinion^ if we nwty trust the 
authorities; for according to {t) one case, fens or 
marshes, which are drained, are not liable to tithes dur- 
ing seven years ; according to two other cases (u), they 
are liable to the immediate payment of them ; . and (v) tf 
land be overflowed with water, and afterwards drained by 
industry, tithes will be payable immediately, although it 
had been -overflowed from time immemorial. These con- 
tradictions are ascribed to the same year, and, as it seems^ 
to the same court ; but we need not hesitate in pronounc- 
ing, that if the fen or marsh is naturally of a productive 
quality, tithes are due immediately upon the draining and 
Cultivation. This is confirmed by (fo) a ca^e in which, it was 
contended, that land lately gained from tke Severn [162] 
sea, at the costs of the occupier, was not tithable within 
the time limited by the statute: The court, on the con- 
trajpy, held tbis land,, not being naturally barren, to be - 



(0 GmlU 130. n. (to) 1 Rol. R. 354. 3 BnlL 

(u) AnoD. Mocors, 43Q. Gwill. 165. Gm\U 1574. Buck. v. 

16&. Witt, €UfiU. 8^. ia Stockwell 

(p) Cro. Eliz. 475. GwtU, 189. v. Teny. 

SherinstoD v* Fleetwood. 
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within the meaning* of the statute. And it was stated^ 
that if a man has a salt marshy which has used to be over- 
flowed by the sea^ and he makes a fence against that ele- 
ment^ and biys it down in meadow, tithes shall be paid of 
it^ for the land is not of its own nature barren ; barren 
land, according to the statute, being such as will not pro- 
duce corn without extraordinary manure. 

The (x) question, Avhether land is barren within the 
meaning and benefit of this act of parliafhent, has been 
determined to be triable at common law, and a prohibi- 
tion was accordingly awarded to the spiritual court. But 
courts (y) of equity, on the facts appearing before them, 
of which facts they are judges as well as of the result in 
point of law^ have repeatedly decided whether lands were 
barren, or not, in the sense of the statute, without the in- 
tervention of a jury, whose prejudices, as (z) Degge on 
this occasion intimates, are by no means favourable to the 
rights of the church. 

If (a) lands were barren heath, or waste ground, at the 
time of passing the act, and were improved, and enjoyed, 
or might have enjoyed the benefit of this law, and after- 
wards relapse into their pristine barrenness, the occupier 
[163] of such lands cannot claim the benefit of the statute 
upon a second improvement. 

Lastly, it may be remarked, that (fr) as one clause of 
the statute requires payment only of the tithes of corn 
and hay after the seven years ; and as another clause pro- 

(jr) 1 Reb. 253. Anon. («) P. ii. c. 10. 

(^) Gwiil. 823. Stockwell v. (a) Ibid. 

Terry, 1336. Jonas v. Le DaTid, (b) Degge, p. ii. c. 10. 
1594. Byron v. Lamb. 
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vides for the payment of such kind of tithes only as was 
paid before the improvement^ for the seven years next 
after the improvement^ without expressly directing other 
tithes than those of corn and hay^ to be paid after the 
seven years ; a discharge might be inferred of all other 
tithes, except of corn and hay, after the expiration of the 
seven years. But to this it is answered, that there being- 
several statutes enacted, and received canons in force for 
the due payment of tithes, and no negative words in the 
law of Edward the sixth, it shall not, by implication, 
abrogate, to the prejudice of the church, those prior 
institutions. 



( 164 ) 



»> 



CHAPTER VII. 



Exernpiiotu general. 

THE discharges from payment of tithes remaining to 
be discussed depend not on' any intrinsic^ or essei^* 
tial quality of the articles themselves; but are wholly 
built on some collateral foundation. Such exemption may 
be either general in its nature^ called a prescription in 
non decimando, or of partial extent only^ not operating as 
a total discharge^ but presenting some substitution for 
tithes in kind^ denominated a modus decimandi; which 
latter species of discharge comprehends the doctrine of 
moduses^ and compositions. 

Mere (a) non-payment of tithes^ {ifffr(^, 280,) although 
from' time immemorial, does not amount to a discharge, 
without^ shewing some special ground of e^cemption. 
Evidence of length of possession, in such a case, a court 
can pay no regard to ; for the possession must have been 
unlawful, and, therefore, there must be a decree in fieivour 
of *the common right. Indeed there have been (6) cases 
where this species of general defence may seem to have 
prevailed, by frustrating the demand of tithes ; but they 
are attributable to the plaintiff's declining to prosecute 

(a) 3 Burn^ Eccl. 393. Breaiy v, Talmy, and the Mayor, Ac. of 
v.'M&nby, Gwill. 904. Scott v. Warwick o. Lucas. See also Stona 
Airey^ Gwill. 1174. Fanshawo. v. Rideoat, Banb. 262. Gwill. 
Itoth^im,' Gimi. 1177. 675. and sngra, 54. 

(b) Gwill. 559. 7^6y 6. Medley 
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the contest^ from a probable consciousness that legal ex« 
emptions really existed in these instances, and would he 
^tablisbed in proof. Ori the other hand, in one case, iii 
which (c) a defendant to a suit by impropriators urged^ 
that no small tithes, nor any satisfection, nor composition 
for the samCj were paid by, or demanded from him, ([I65J 
or those under whom he claimed, in respect of the lands in 
question ; and that after so long enjoyment of lands freed 
and discharged from small tithes^ a legal discharge was to 
be presumed ; and that it must be intended that such tithe* 
were by due course of law aliened, or had been in fact re<i 
leased by some former impropriators ; although the con« 
yeyance, or release, or other legal discharge were lost or 
destroyed r And in another case, (d) the party sued in-^ 
sisted, that the lands he occupied had been from time im^ 
memorial enjoyed freed, and distharged from all tithes ; 
Itnd that he being only tenant of the lands, and not having 
any ancient records, or deeds relating to the same, ha 
could not set forth his exemption ; but hoped that his 
lessor would when required : On (e) both these occasions> 
the matter not being deserted^ but steadily litigated by the 
tithe-owners, the defence was held unavailable, and an 
account decreed; the court being of opinion, that the 
presumption arising from constant non-payment is not 
sufficient, unless the defendant can shew, either that tha 
lands were parcel of the possessions of one of the greater 
Hbbeys, and had been holden by them from time immemo^ 
rial discharged from the payment of tithes (/) ; or that 

% 

(c) Com. R. 643. Gwill. 757. Burn, ficcl. 1. 303. Gwill. 004. n* 

Aldermen^ &c. of Bqtj St. £d« S. P. GwilU 1394. Nash o.Tiiorn» 

nund's V. EtaDS. See also Jennings «. Lettis, GwiUi 

(lO GwiU. fi04. Breaiy v* 05%. and GwUl.aiO. 

Manby. (/) ClanlL v. Onm^ Gwill* 

(e) Bnnb. 345. GwilU 771. 3 1354* 

N 
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some of the impropriators had in fact released the tithes. 
These decisions, rather modern as they are, have been 
followed by a still later determination ; where (g) a lay 
impropriator having established his general right, the de- 
fendant insisted on exemption from payment of hay^ and 
[166] agistment*tithe, on the ground of never having 
paid these tithes^ and from such non-payment, he wished 
the Court to presume a g^nt or conveyance of these 
tithes from the lay impropriator : The Court declared it 
was clear^ that against an ecclesiastical rector this defence 
comld never be set up in any shape ; whether a lay im- 
propriator could have the same benefit was at first doubt- 
ed; hnt that point seemed at rest, three successive dect* 
sions upon it having fully established, that there is no 
difference in that respect between a lay, and an ecclesias- 
tical rector, (h) Yet, notwithstanding these adjudications^ 
(i) more recent authorities appear tp have rendered it 
somewhat questionable, and unsettled, whether, where the 
tithes are not claimed by a spiritual rector, but have de^ 
volved to ecclesiastical corporations, who might have 
aliened till restrained by statute^ or to lay impropriators^ 
or their lessees, a grant or release of such tithes naay not, 
under the circumstance of constant non-payment, be pre- 
sumed. For in the latter of these cases, it was thus rea« 
soned by the court, that the negative proposition would 
proceed on the ground, that a lay rector who cau convey^ 
eoutmct, and diminish bis right, which a spiritual rector 
is incapable of doing, is not to be barred &om his right 
to any particular tithe by length of time, or the circum- 

(g) 3 Anrtr. 702. Gwill. 1442. 1 176. Fmnshaw v. Roiheraia^ 

Nagle V. Edwards. See also Faa. Gwill. 1177. 

shaw o. More, Gwill. 780. (t) GwilL 1513. Oxenden v. 

(h) See Wliieldon v. Harrej, Skinner, Gwill. 1620. Rose r. 

Gwill. 951. Scott V. Airey, Gwill. Callaod. 
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stances attending the receipt of his other tithes; Lord , .^ 
Loughborough C. declared his reluctance to g'o to that 
extent; yet his 6nal determination has such an aspect/ 
For on looking into the case before cited, negativing the v. ^^^ 
effect of presumption arising from non-payment, though 
his lordship expressly stated^ he did not agree with it ; 
yet he refused to compel a purchaser to take a title to 
land as exempt from tithes in the face of that decision, or 
to decree him to enter into a lawsuit. As (j) to the [1673 
principle that a layman is incapable of tithes in pernancy^ 
and that a grant of tithes to him is void ; if not from the 
disability of the grantee to take, from the impropriety of 
the thing granted^ this particular argument may be 
thought to have lost its force against presuming a non- 
apparent deed^ since tithes are daily conveyed from person 
to person (k) ; and it is no longer necessary to derive the 
title to them from one of the dissolved monasteries. And 
where there has been an actual pernancy of tithes by lay- 
men under conveyances, as lay property for a long period 
of time, courts of equity will not afford their aid to dis- 
turb such a possession. Thus where in answer to a bill 
for an account of tithes^ the defendants deduced their 
title, but without shewing its original commencement, to 
two-thirds of the tithes of the manor in question, from the 
time of Henry the eighth, accompanied with evidetice that 
these knds paid only one-third of the tithes, that is, a 
thirtieth part of the produce to the rector, and were there- 
fore called thirtiethable lands, the rector never receiving 
more than one-third, the lord of the manor receiving the 
other two-thirds, and letting some farms with those two« 
thirds to the occupiers ; the bill was dismissed^ and. with 



(J) Com. R. 640, 650. Gwili. Charlton o. Chiurlt^B^ Bnnb» $%t* 
76%y 3. GiriLL 7i5. 

(k) See supra, 16. $ee alao 
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costs a^inst the plaintiff the purchaser of the advowson^ 
being also lessee of the tithes who was affected with no- 
tice of what he in fact was purchasing (/). I should, 
therefore, rather ascribe the general maxim, that a pre- 
scription de non decimando is not allowable against a 
spiritual rector, to the great danger atctmng to the 
church from the opposite doctrine^ and should refer the 
Comprehension of lay impropriators within tlie rule to the 
principle of uniformity, I have dwelt the longer on these 
[168] matters as being very important, and because as to 
lay impropriators the subject may be considered as involved 
in some doubt. 

I have before adverted (supra, 148,) to the distinction be- 
tween custom and prescription. A prescription strengthens 
all other titles ; but, generally speaking, is of no fierce 
when pleaded in discharge of tithes ; because the law pre^ 
sumes that a layman could not be absolutely discharged 
without the consent of the parson, the patron and the ordi* 
nary ; and then also, as I have before observed, the grant 
of such discharge, or exemption, must appear (m), supra, 
J64, 165. 

It is not, however, universally true that prescriptions de 
non decimando are illegal. The prerogative of the crpwn, 
the rights of spiritual persons in that character, and the 
case of dissolved tnonasteries form important exceptions to 
the maxim; and are all referable to, or at least con- 
sistent with the principle^ that ecclesia decimas nan solvit 
0ccl€8ue (n). 

(/) 2 Yes. Junr. 625. Gwill. tis, Gwill. 952. Sydown v. Holmes, 

1430. Strutt V, Baker. Sir Wm. Jones, 368. Gwill. 479. 

(m) Hicks V. Woodeson, Gwill. Fanshaw io. More, Gwill. 7S0. 
550. Slade.o. Drake. • Hob.- 295. (n) 2 Woodd. Vtn. L. M. Vii. 

Gwill. 385. 3S9. Jeanings i7. Let* wpra, 67. 
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I. With respect to this prerogative of the crown, the 
king 19 merely capable of prescribing in non dccimando : 
withoutany prescription sufficiently proved, either express 
or implied, crown lands^ although demesne, are not dis- 
charged from tithes (o). This capacity of the king's pre- 
scribing in non decimando, results from his being persona 
mixta, from his being invested with the supreme ecclesias- 
tical jurisdiction, as well as with the first civil magistracy 
< of the realm (p). This privilege, although, generally 
speaking, personal in the king, extends to his lessee for 
years, or at will ; for the possession of such tenant is in 
point of law, the possession of the landlord ; and, [1693 
therefore, such lessee of the crown may also be dis- 
charged froim tithes by a prescription de non decimando in 
the king and his farmers (q). If the law were different^ 
ttus royal privilege would in a great measure be nugatorj ; 
since the king cannot cultivate his lands himself; but it 
extends, to such lessee for years, or at will only. If the 
crown alien the freehold of the land so exempt, the pa- 
tentee shall pay tithes, and the prescription is for ever 
extinguished, although the same lands should return to 
the crown again by escheat, or forfeiture (r). 

II. So all ecclesiastical persons, as bishops, deigns, pre- 
bendaries, parsons, and vicars, ate, as formerly vWfis the 
case of abbots, and priors, exempt from tithes in respect 
of lands which they hold in their spiritual character. A 
bishop shall not pay tithe out of lands which ate parcel of 

(o) Compost V, y Hardr. Gwill. 184. and Hotham v. Foster, 

GwilL 514. N Gwill. 809. 

(p) Earl of Hertford 9. Leech, (r) Earl of Hertford v. Leech^ 

Gwill. 404, 405. See aUo Pigot G will. 486. Compost o. , Hardr. 

9. Heron, Gwill. 304. Gwill. 514. See Parson of St. Bq- 

' (9) Williams r. Petchy, Com. tolpb'scase, Dtt. Rep. 141. Gwill. 

Dig. Tit. Dismes (E. 2.) Sed Tid. 434. Gibs. 673. Boh. 282, 283. 
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his bishopric. The rector shall not pay tithes to the 
vicar, nor e converso; and so in case of lands belonging' 
to a bishopric, and consequently held discharged of 
tithes, which were conveyed to a layman, and afterwards 
reconveyed to the bishopric, the prescription non deci-^ 
mando was held to be revived ; Unity of possession wiH 
not extinguish it, nor a release of all the right to the 
land (s). 

The lessees of spiritual persons, although such lesseet 
he laymen, may also be discharged, if a prescription com* 
prehending them be alleged, and proved. A bishop may 
prescribe in non decimando, in regard to lands part of his 
[170] bishopric, for himself, and his farmers (t). His 
copyhold, or customary tenants, may have the benefit of a 
similar prescription (m). For these spiritual lessors are 
presumed to derive the advantage of such exemption by 
the reservation of higher rents, or the acceptance of 
larger fines. The exemption therefore is consonant to the 
principle I have Just expressed, that ecclesia decimas non 
solvit ecclesia:, because if the bishop could not lease the 
lands exempt from tithes, he would forego the advantage 
of taking higher rents and fines, and thus in effect, 
would himself pay the tithes to the parson. But this pri- 
vilege does not extend to churchwardens in regard to 
lands settled for the repairs of the church (v). And if a 
rector demise his glebe free from all exactions, yet he is 
entitled to the tithes of it from his own tenant {w). So if 

(5) Bishop of Lincoln??. Cooper, (m) Crouch r. Fryer, Cro. Eliz. 

Cro. Eliz. 21G. Gwill. 1G3. 1 784. Gwill. 218. 2 Wooddes, 

I/eon 248. S. C. Lect. 102. in note. Stephenson o. 

(0 1 R. A. 653. Deg. p. ii. Hill, Gwill. 894. 

C. 16. Wright V. Wright. Gwill. (o) 1 R. A. 653. 

167. See Benning v. Douce, (») Wats. C. L. 403. Ed. 1701. 

Gwill. 622. Sav. 3 Mo. 910. Cro. Eliz. 479. ' 
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he keep the glebe in his own hands^ and sow it with 
corn, and die before severance, his execator, or vendee, 
in case he had sold in his life-time, must pay tithe to 
the succeeding incumbent (x). So if he lease his rectory, 
reserving the glebe lands, he shall pay tithes in respect of 
them to his lessee. But if the vicar be specifically en- 
dowed of the small tithes of the glebe lands of the parson^ 
age, he will be entitled to them, although such glebe h% 
in the hands of the appropriator (y). 

A county, or a hundred, or any well ascertained pre- 
cinct may prescribe in nan decimando {z). But this pro* 
position must be understood with various qualifications, 
and as not infringing the general principle, that a lay- 
man shall not prescribe in non decimando. Such C^TI] 
prescription shall be allowed only in cases of articles 
tithable by custom (a) ; but not in respect of things tithable 
of common right : And the ground of the distinction is 
this, that in respect to things tithable by custom, such 
districts may so prescribe, and be discharged, unless 
the existence of a custom derogatory to the ancient and 
ordinary right of exemption be proved ; but with regard 
to articles tithable de jure, it were incongruous to say, 
that such districts should be capable of prescribing in 
non decimando in those instances, in which the indivi« 
duals of whom it is composed, have no such privilege 
(b). Nor shall these districts plead a custom for an ab- 

578. Barton 9. Iloliis, Fitz. 78. Bois, Gwill. 373. and Thompson 

Gwill. 1613. r. Hill, Gwill. 672. 

(x) Wats. 403. Vid. supr. 16. (a) 2 Wooddes, Lect. 99. % 

58. 689 69. Salk. 655, 656. 1 Lord Raym. 

(Sf) Gibs. 661. Deg. p. ii. c. % 137. 

(2) 3 Barn, Eccl. 1. 5th Edit. (b) 2 Salk. 655. I^rd Raym. 

413. Hicks t). Woodeson, 4 Mod. 187. Gibs. 674. Smith v. Johnson^ 

336. Gwill. 550. See Johnson v. Gwill. 606. 
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solute discharge of their lands from, the pay laent ^ , aU 
tithes without any substitution ; a sufficient niaiute«ftnce 
must be left by the parson (r). A claim of such exemp- 
tion may be also invalid in respect to the territofy to be 
covered by it, and was so decided in a leeeilt case (d) 
where it extended to certain parishes enumerated in the 
aiv^wer^ i^bich had not any common denomination, or any 
mark, by whicb they could be considered as a diatinct and 
separate district* 

III. The last species of exception to the I'ule thsCt & 
laynr.an cannot prescribe in nan decimando exists in re-« 
spect to estates which formerly belonged to religious 
houses (e). All abbots, and priors^ and other chief monka^ 
[172] were originally subject to the payment of tithes, aa 
well as pther persons, until pope Pascal the second ex-* 
empted generally ail the religious orders from the pay- 
ment of tithes in respect of lajids in their respective pos-^ 
session ; or as it was express^ed- dum propriis manibus ex^ 
cobinlur, 'This general discharge continued to exist until 
the ^iipe of king Henry the seoc^nd, when pope Hadrian 
the fourth restrained it to the three religious orders of 
Cistercians, Templars, and Hospitallers; in whose fa-* 
vour the same exemption was established by the general 
council of the realm. These constituted the orders, which 
fure commonly called the privileged orders, since they were 
entitled raiione ordinis to the privilege of being dis* 
charged from tithes of lands in their own occupation. 

This privilege of exemption pope Innocent the third, 

(c) Lord Raym. 187. Hicks 702. Gwill. 1442. See Jordan 
V. Woodeson, Gwill. 550. Qwill. v. Colley. Bunb. 61. GwiU. 625, 
607. ia noti^ Rus^el v. Partridge. (e) 3 Bani, Eccl* 1* 5th Edit* 
Gifill. 270. 394. 404, 

(d) Nagle v. Edwards, 3 Anstr. 
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in the year 1198, by a bull or decretal epintle, ftUeni)>ted 
to extend to the drier of PrenwHistrateftses r and although 
such prwil^e appears by the (/) ledger book ^f the^ abbey 
of Cockersand bekHigliig -to that order, to have been 
alloMred in the 12«h year of the reign of Edward the third, 
atid a definitive aentence given accordingly ; and although 
(g) Sdden exprewily mentions, that they are. exempted 
by that bull for laads of their own culture, yet it is now 
clearly held, that the bull did not exempt that order from 
the payment of tithes of lands in their own occupation^ 
unless it were received, and allowed itt Enghind. But 
the books are silent as to the allowance of this privilege 
to the order of Promoiistratenses, and consequently a 
title to hold lands discharged from the payment of 
tithes, either absolutely, or while in tlie manuraiice of 
the owners of the inheritance, cannot be derived [173} 
under that order (A), 

All spiritual persons, or corporations, nevertheless, were^ 
capable of having their lands totally discharged of tithes by 
various other modes, as by real composition ; by the pope's^ 
bull of exemption, if ^recognized by the laws of England ,- 
by prescription, having never been liable to tithes, in con- 
sequence of having always been in spiritual hands. 



v.. 



But the council of Lateran, in the year 1215, wliich was 
a general law received in England (i), farther restrained 
the exemption, ratione ordinis, of religious houses from 
the payment of tithes, to those lands, of which they were 
in possession before that council. 

(/) See Dickenson v. GreenhUl^ (A) Townlejr v* Tomlioson, 

QwilL 409, • Gv^ 11. 1004. 1017. 

(g) Seld. Hist of T. c, 13. p. (0 SteTely v. Ullithonij Hariri 

40^. 101. GwilK 50?, 
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The Cistercians^ howerer^ in course of time^ evaded 
this last mentioned restriction by procuring papal bulls to 
exempt their lands also which were leased in farms. To • 
obviate this practice^ the statute of the 2d of Henry the 
fourth^ c. 4. was passed^ by which it was enacted^ that all 
persons of that, or any other order^ religious or secular^ 
who should put such bulls in execution^ or should from 
thenceforth purchase such buUs^ or by colour thereof 
jhonid take advantage in any manner^ should incur the pe- 
nalties of a pnemunire (k). 

Thus the statute operated to prevent them from pur- 
ehasing any such exemptions in future^ but left their 
[174] privileges untouched as they existed before it passed; 
applicable to such lands only^ as such religious persons 
were possessed of prior to the Lateran council just re* 
ferred to: But after that council^ they obtained many 
lands which consequently were not exempted. To these 
restraints imposed by the council of Lateran^ and by the 
statute of the 2d of Henry the fourth succeeded another, 
arising from the operation of the statute of 27th of Henry 
the eighth, c. 28. By that statute various abbeys, or reli- 
gious bodies, were dissolved, and the discharges and ex- 
emptions of their lands from tithes, expired and vanished 
with the spiritual bodies, to which they were annexed (/) ; 
and their lands, therefore, became tithable. But this con- 
sequence was obviated in respect of such abbeys and 
religious houses as were dissolved by the statute Slst of 
Henry the eighth, c. 13. by which it is enacted, that all 
persons who should come to the possession of the lands of 

(k) 3 Bam, Eccl. L 403. 5th 6<rill. 375. Slade o. Drake, Hob. 
edit. 295. Gwill. 300. Sjdown v. 

(0 Wright V. Gerard^ Hob. 306. Holmes, GwiU. 479. 
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any abbey thereby dissolved (m\ riiould hold them free 
and discharged from tithes^ in as lar^e and ample a 
manner (n) as the abbeys themselves had formerly held 
them : And after a difference of opinion^ it seems to be 
settled, that the possessions of the order of St. John of 
Jerusalem, ivhich came to the crown by the statate of 3Sd 
of Henry the eighth, c. 24. are exempt from the pay- 
ment of tithes, by force of the protection of the statute 
of Slst of Henry the eighth, in the hands of the king [175] 
and his grantees (o). So the statute of 31st Henry the 
eighth has been held sufficiently comprehensive to include 
all monasteries which were dissolved after the 4th Febru- 
ary, 27th Henry the eighth, and the lands of any such 
monasteries are exempt from the payment of tithes by 
virtue of that statute, though the crown might have granted 
them away before that statute passed (p). 

Prom this provision arose a new species of discharge 
unknown to the common law, the unity of the possession 
of the parsonage, and land tithable in the same persons; 
for if the monastery, at the time of the dissolution, were 
seised of the lands and rectory, and had paid no tithes in 



(m) See catalogue of the monas- 
terios of the yearly value of 200/. 
dissolved by Stat. 31 Henry VIII. 
and capable of being discharged of 
tithes. Appendix. 

(n) Ilankey v. Gay, Bunb. 37. 
Gwill. 619. Green v. Bulser, 2 
Co. 4i. Gwill. 189. Benton v. 
Not, Moore, 5^28. Gwill. 208. 
Lambert r. Cummins, Gwill. 1016. 

(o) Coruwallis v. Spurling, Cro. 
Jac. 57. Gwill. 224. W. Jon. 
182—191. Freem. 299. Keble, 
217. Hanson v. Fielding, Gilb. 



Eq. Rep. 225. Gwill. 663. Ur. 
rey 9. Bowyer. Stathome's case. 
Dyer, 277. b* Gwill. 132. Pey- 
kirke's Parson case. Dyer, 349. b. 
Gwill. 136. Nash v. Molins, Cro. 
Eliz. 206. Gwill. 162. 250. The 
Serjeant's case, Gwill. 281. Fos- 
set V. Franklin, Sir Thos. Raym. 
225. Gwill. 1579. Whittoit v. 
Weston, Gwill. 410. Sir William 
Jones, 182. Star r. Elliot, 1 Freem. 
299. 

(p) Tate V. Skcltbn, Gwill. 
1603. 
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iwpeot of thetn within the memory of man, evch lauds 
*«hall now be exempted from the payment of tithes^ .on 
4he ground of a (q) perpetual unity of poflsesf ion^ in con- 
templation of law^ because the same persona who had the 
:Jand0> having the parsonage, they could not pay tithes to 
themselves (r). 

But to render soch union valid^ it must have been ac- 
companied with certain Tncidents : First, it must have been 
jv»t, claimed by right, and founded on a lawful title, not 
the effect of disseisin, or other tortious or unjust act, for 
an Pinion so produced would not have been a valid dis- 
charge .within the statute. Secondly, it must have been > 
efual; there. must, have been a fee simple, both in the 
lands, and in the tithes; as well in the lands from which 
the tithes arose,, as in the parsonage, or rectory ; for if 
those religions bodies had held the lands only by lease, 
that .would not have amounted to such an union as the 
[176] statute intended. Tbirdly, it must have beea^ee ; 
free from the payment of any tithes, in aay manner ; for 
if the abbots, or their farmers, or tenaqts for years^ or at 
will, had paid any tithes whatever before the dissolption, it 
may be alleged as sufficient to avoid the unity pleaded in 
.discharge of tithes (s). And, fourthly, it must have been 
perpetual;, the religious houses must have been endowed 
time out of mind, and must have had in their hands both 
the lands, and the rectory united perpetually, or before the 
memory of man, that is, according to the rule prescribed 
by the common law, before the first year of Richard the 
first, discharged from tithes ; for if by records, or ancient 



(q) See ClaTill v. Oram, Gwill. 300. 

1 354. is) See Lamprey o. Rooke^ AmbL 

(r) God. 385. Boh. 341. 248. 291. Gwill. 850. 
Slade «>. Drake, Hob. 295. GwUL 
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deeds^ er other legal evidence, it can be ascertained; that 
the lands, or the rectory came to the abbey since that 
period of time (t), or that the foundation of Ae abbey 
was subsequent to the time of memory (u)/ such union 
eannot be alleg'ed to be perpetual. Nor merely from the 
abbey's being in possession of the lands at the time of its 
dissolution, shall an immemorial possession be presumed ; 
but to shew that the abbey had a right to prescribe, such 
immemorial possession must be proved (v). And, more^^ 
over, the lands of such religious houses as were privileged 
tatixme ordmis were exempt and dischaif^d from the pay* 
ment of tithes only during the time they were hoiden in 
their manurance, and occupation ; the etemption extended 
to their lands only dumTpr&pfriin manibUM eOMdehantur; and 
consequently the lands of such housed as wiere dissolved by 
the statute of SIst of Henry the eighth, shall be free from 
the payment of tithes only to the same extent, as* they 
were discharged, while they belonged to such religious 
houses ; that is to say, while they are in the hands and 
manuranee of the owners df them : It is requisite therefore 
for a party who claims' such privilege of exemption ex- 
pressly to allege, and prove that he is in the occu- [177]] 
patton and manurance of the lands for his own use. It is 
not suflBcient for him for this purpose to state, that he it 
seised of the lands, for he may be seised of them, and yet 
another may manure, and occupy them (w). 

(0 Boh. %4&. 350. FHddle (ap) Fox o. BrtdwsU, Con* 

V. Napier^ 11 Co. ^ b. Gvill. Rep. 499. Ses also Cowlej a. 

US. Kejs, Gwill. 1308, 1300. Tid. Sta- 

(«) Gibson V. Holcroft, Telr. thome's case, Gwill. 132. and 

31. Gwill. 222. Prowse o. Dr. Dickenson v. Greenhin, 2 Roll. 

Cejfield. Gwm. 264. Rep. 479.. Gwill. 401. Brad- 

(v) Clarill o. Oram, Gwill. thaw v. Clifton, Gwill. 1014. 
1354. 
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It has been remarked (x)y that it seenw extraoi:diiiary 
that this distinction between occupiers and owners should 
have been continued since the statute^ for that it is evideat 
that no personal privilege to laymen was intended by the 
statute ; but merely an estate in that condition. But this 
exemption from tithes is so narrowed only in those cases^ 
in which the religious bouses were privileged ratione or- 
dinis. They were by other means, as we have just seen, 
(supra, 1 73 J capable of an absolute discharge^ and then 
their privil^e was not restricted to lands in their actual 
occupation, but extended also to lands in the possession 
of their tenants ; therefore, in a case {y) in which it was 
in evidence, that the lands in question belonged to one of 
the greater houses dissolved by statute 31st of Henry the 
eighth, and Ihat they had never paid tithes, the court 
presumed an idisolute, net a qualified exemption; not 
merely a lunited discharge, while in the ha^nds of the 
owner of the inheritance, but a general discharge while 
in the hands of the occii^ier also ; although it were more- 
over in proof, that the house was a Cistercian abbey ; 
that other lands, part of the same fatin,* paid tithes, while 
lai the hands of tenants, and that the lands in questt€|ii 
were nev^ in lease. Bat in a case {as) in which ^uch a 
privilege, extending not only to the owner, but to hi9 
tenants, farmers and occupiers, was clatined by parties 
having only libertatem falernndi Iw fodder for tineir cattle 
levant and couchant upon their closes, as appurtenant to 
their houses and lands, the Court seemed to think that 
they were not within the prescription : for that they were 

(«) By Ckurke, Baron, Gwiil. Rooke, Ambl. 291. Gwill. 859. 

Wl. (sf) Cotes V. Wanier, GwUU 

(y) Ii]|gram v. Thackstoae, 37^. 
Gwill. 819. See also Lamprey «. 
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ileither fiurmers^ tenantB^ nor occupiers^ and that a pt^^ 
0cription which tends to bar the church of tithes is to 
be taken strictly. 

Nor is it a sufficient ground of objection to such [1783 
discharge from tithes rations ordinis, that ttie lands were 
in the occupation of a lessee under a lease granted by the 
abbey^ and subsisting at the time of its dissolution ; for 
although in the case of Lord v. Turk (a) it was held^ that 
the lands which Iwd belonged to the Cistercian order w«o 
not so dischaiiged^ because it appeared that they were in 
the hands 0f tenants at the time of the dissolution of that 
order^ and consequently were not discharged when they 
deyolved by virtue of the statute upon king Henry the 
eighth ; and although in the case of Cowley v. Keys (b), 
in which it appeared that the lands in question belonged 
to the abbey of Coggleshallj admitted on all sides to ha^e 
been one of the greater abbeys, and were not in the actual 
occupation of the abbot and convent at the time of their 
dissolution ; and it was strenuously contended that the 
words of the statute of the Slst of Henry the eighth^ c. ISL 
namely, *' have, hold, occupy, posseks^ use, retain, aad 
^^ enjoy," are very precise, and strong, and evidently coft^ 
fine the exemption to the lands actually in the occupation 
of the abbey at the time of the dissolution ; that they wiore 
not, therefore, within the saving of the statute : and more- 
over the case of Lord v. Turk vntf urged in support of 
that construction ; yet the Court, ^n the authority of Porter 
V. 'fisthu<ut (c) determined on a special verdict ia pcohihi- 

(a) Banb. \^. See al«o Benton . (b) Gwill. 1308. 

V. Trot, Moore, 528. Gwill. 208. (c) Porter v. BvtKvnt, Cm. 

Dobitoft V. Carteene, Gwill. 287. Jac. 554, 559. Gwill. 132, in not 

and Dickinson v. Reade, Gwill. and 373. 
358. 2 
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tion^ as well as on principle, and the reason of the 
1^179] thing,, that the words referred to in the statute 
ought not to be restrained, so as to pass only a pos-^ 
fiessory right; that the words " have and hold" are con- 
stantly made use of to convey the largest estates, and do 
not apply merely to manurance : that there could be no 
doubt of the existence of the privilege at the time of the 
dissolution, suspended, indeed, in point of benefit, but 
continuing in point of right ; it being clear that the pri- 
vilege was not destroyed by the lands going out of the 
hands of the abbey ; but would result to them together 
With the lands, and was, therefore, subject to the provision 
of the statute (d). 

But where an abbot, having a privilege to be discharged 
of tithes, quamdiu matnbus propriis, in the time of Ed-^ 
ward the fourth, made a gift in tail, and the abbey wad 
dissolved Dy stat. Slst of Henry the eighth, it was clearly 
held that the donee of the issue should not be discharged^ 
for the statute discharges none, but as the abbot was dis-* 
charged at the time of the dissolution, so that the party 
must claim the estate, and discharge under the abbot 
since the statute ;. and the consequence would have been 
the same, if by a common recovery the reversion had been 
barred before, or subsequently to the statute (e). 

It is not, however, requisite that the owner of lands 
formerly part of the possessions of a greater abbey, should 
hold them in fee simple, in order to their being discharged 
from tithes. It is clear that a tenant in tail of such lands 
is discharged, quamdiu propriis manibus excoluntur. Nor 
is it necessary to such discharge, that the owner shoul4 

(d) See Gwill. 433. 34S. OwiU. 431. 

(e) Farmer v. Shereman, Hob. 
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have an estate of inheritance in such lands (/). In a 
cape (g*) in which a party who claimed the exemption^ 
as having the lands in bis manurance, was only tenant for 
life under a settlement, with a remainder in tail to his 
daughter ; although it was insisted, in opposition to hit 
daim, that he had not that quantity of interest in him, 
which could support the privilege ; that to entitle the lands 
to the exemption, the person occupying them must be the 
owner of the inheritance, and have the same estate in him, 
which ihe monastery had ; and the case of Wilson v. Red- 
man {h) was cited as an authority to shew that a tenant 
for life, or years, is not within the statute, and that, there^ 
fore, the privilege contended for could not attach ; yet the 
Court decreed, that the tenant for life was exempt, ob- 
serving, that in the case of Wilson v. Redman the parties 
appear to have had a fee simple, and therefore it not being 
necessary in that case to decide the point, it could not be 
considered as of any authority respecting It : that it is im* 
possible that the lands can now be holden precisely in the 
same manner as they were holden by the monastery ; that 
the monastery had them to them and their successors, but 
a man now has them to him and his heirs. That as a fee 
simple may be divided into portions, into different estates 
for life, in tail, and remainder in fee ; where is the diflB- 
culty in saying that the tenants of each portion shall hav« 
the benefit as they succeed? That there is no reason: 
why a tenant for life should be excluded from the 
benefit, any more than a tenant in tail, who it is ag^eei^ 
19 exempt; or why all the component parts of the 
estate should not be exempt as they severally come into 
possession; but such exemption cannot be insisted [181 3 
on if the lands be in the hands of a lessee for years, or 

(/) Brownl. 44. GwiU. 1516- (A) Btait. 174# 

(g) Hett 9. Meeds, GwiU. 1615. 

O 
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even for life^ under a common lease; for there is a mate- 
rial difference between a person who is merely a lessee for 
life, and one who is tenant for life, under a will, or a 
grant; the latter has that very estate in him, which the 
monks themselves had ; for they were not the owners of 
the inheritance, they had the enjoyment only during iheir 
lives (i): 

If lands were discharged of tithes in the handd of a 
prior, and the priory were vested in the king by the stat. 
of the 31st of Henry the eighth, so that such discharge 
as existed in the priory ought by law to continue ; al- 
though tithes shall have been paid ever since the passing 
of the statute, yet it was held, that even such constant 
payment should not operate so as to make the lands 
chargeable (/). 

Also, where lands were exempted from tithes, as being 
parcel of the demesne of an ancient monastery, which 
were enclosed by act of parliament, it was held that they 
were not rendered liable to tithes, by a clause in the act, 
providing that the rector, or impropriator of the parish, 
or his lessee, should receive all kinds of tithes from the 
new enclosures, notwithstanding any modus or pre- 
tence of a modus, or composition in any other parts of 
the parish, or any exemption whatsoever; on the 
ground that such general words ought not to destroy a 
^182] clear legal exemption, when the whole scope of 
the clauses was to preserve merely such right as the im- 
propriator, or his lessee, had at the time of passing the 
Rct (A). 



(0 Argdo, GwUl. 1616. (Ar) Pratt v. Hopkins, 3 Bro, 

(j) Earl of Qasriwd v. Lady P. C. 521. GwiU. 704. 
I^DtoD, Gwill. 363. ^ ^ 
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A saving clause at the end of an inclosing act, reserve 
ing the rights of all persons not parties to the act, was 
held not to save the rights of a rector not patty to the act^ 
where an enacting clause in the statute expressly exone- 
rated the lands from tithes (/). 

Where the lands, from which the tithes were demanded, 
were copyhold, parcel of k manor, of which a prior was 
seised in fee, and was also parson imparsonnee, by which 
union it was insisted, that the tithes were extinguished, 
it was held, that the union was no discharge of the tithes 
of the copyhold (m). Nor is a college given to the crown, 
by Stat. 1 Edw. VI. entitled to an exemption from tithes, by 
virtue of the above-mentioned stat of the 31 Henry VIII. 
(n). A common appurtenant to an estate, as I have 
before intimated, (o) is entitled to the same exemption, 
as the estate itself (p). But a custom that occupiers of 
ancient messuages in certain parishes, within a certain 
manor, shall pay the tithes arising from a common and 
other waste lands appurtenant to their messuages, to the 
rector or vicar of the parish in which the ancient mes- 
suages are situate, and not to the rector, or vicar of the 
parish, in which the right of common is enjoyed, has been 
held good (q). ^ 

Although a prescription in non decimando is generally, 
and with these exceptions only which I have above stated, 
unlawful, and incapable of being maintained, yet there is 
an essential distinction between a prescription in non 

(0 Riddle V. White, 6 will. GwilL 189. 

1|87. (o) Supra, 89. 

(m) Branche'sCase, Moore, 219. (p) Lambert o. CammiiM, Bmib. 

Gwill. ]5(S. See also Bentqn v. 138. Gwill. 047. 

Trott, Moore, 528. GwiU. 208. (9) Ethtriogtoa V. Himt, Gwill. 

(It) Green 9. Balser, 2 Co. 42. 1698. ' 
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deciinumd0p and 9- claim of a portion of tithes^ in oppo- 
sition to tbye rectojr, if the claim be supported by eyidence 
of the actual enjoyment of the pernancy of the tithes. 
Tbe title is not unlawful: a good tide may have been 
derived to the party in possession. The tide^ therefore^ 
not being simply unlawful^ long possession is evidence of 
the tide; and on this principle^ where a defendant in 
answer to a bill filed by the rector for Jtithes^ claimed a 
portion of tithes^ and supported that claim by evidence of 
long possession^ the C!ourt of Exchequer would not in- 
terpose^ even so far as to direct an issue^ but left the 
plaintiff to pursue his legal remedy (r). 

(r) Scott o. Airey, GwOL 1174. 1 1177. io note Fandifw «• Ro* 
Edwards V. LotdVemoiiy 6will.| ihersmi GwilL 1177. 



( 1^) 



CHAPTER VIII. 

Exemptions partial. 

HAVING discussed the doctrine of general exemption 
from the payment of tithes^ I proceed now to the 
consideration of such species of exemption as are merely 
partial ; which comprise^ as I have before remarked, mo- 
duses, and compositions (a). 

The proper definition of a modus decimandi, or in 
common language a modus, is a composition for tithes, 
which has existed from time immemorial (b) ; or in other 
words^ where by custom^ or prescription, a particular 
mode of tithing has subsisted different from that au« 
thorised by the general law. Before the restrictive sta* 
tutes, the parson, patron and ordinary were capable of 
binding the revenues of the church. A modus, therefore^ 
shall be presumed to have had its commencement from an 
instrument signed by those parties, which h^s been lost 
by lapse of time (c) ; but then there can be no colour of 
reason for saying, that because such instrument has been 
lost, the composition established by it should be lost 
also (£(). , 

There are various descriptions of moduses. A modus 

(a) Snpr. 164. 3 Anstr. 638. 

(6) Per Holt C. J. Startup v. (d) Cfaftpman «• MoBSon^ S P. 

Dodderidge, GwilL 591. Wms. 573. 
(e) Ordv.eiftrk, Gwill. 1437. 
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is sometimes a pecuniary compensation^ as two-pence an 
acre for the tithe of land ; sometimes it is a compensation 
in work and labour^ as that the parson shall have only the 
twelfth cock of hay^ and not the tenths in consideration 
[184] of the owner's making it.for him (c): sometimes in 
lieu of a large quantity of crude or imperfect tithe^ the 
parson shall have a less quantity when arrived to greater 
maturity^ as a certain number of fowls in lieu of tithe 
eggs (/). 

Moduses are also distinguishable with reference to the* 
extent of the lands which they cover. A general Custom 
prevailing throughout a parish is different from a prescrip- 
tion for a particular &rm. The former species is called 
a parochial^ and the latter a farm modus. A parochial 
modus extends to all the tithes of that species^ which 
arise within the district ; but a farm modus depends upon 
more particular circumstances^ and is more strictly* con- 
fined, supra, 124 {g). 

Such is the general nature of a modus ; but it is ne- 
cessary to take a more minute view of its various inci- 
dents, and properties. 

There are many requisites to constitute its validity: 
1, A modus must be fixed and invariable; or, in other 
words, a certain jrecompence for a certain duty. 2. Such 
substitution for tithes must in its origin have been be- 
neficial to ^e parson, and not for the emolument merely 

(e) See Andrews v. Lane, .GwUl. supra, 63. 

473. {g) Gwill. 1323. See Bishop 

(/) Somerton v. Cotton, Gwill. ©. Arundel, Gwill. 585. & Lloyd 

1P9. Cro. Elix. 587. 2 Bl. Cota. „, Small, Gwill. 619. & Scott v. 

29. See also Austin r. Pigot, Allgood, Gwill. 1369. 
Gwill. 217, Cro. Eliz. 736. & 
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of third persons. 3. It mast be different from the ar^ 
tide compounded for. 4. A modus for one species of 
tithes shall be no discharge for the payment of any other 
species. 5. It must be as durable in its nature^ as the 
tithes discharged by it. Lastly, it must not be too large^ 
which the law denominates a rank modus. 

In respect to the first of these properties, that a modus 
must be certain and invariable^ it is a necessary conse- 
quence of its having been an original real compo- [1853 
sition, which in its essence must have always been one and 
the same ; an uncertain or fluctuating payment, or in legal 
language a desultory, or leaping modus, could not have 
been settled from time immemorial. Therefore it has 
been held that if a party has paid a penny for a lamb for 
fifty years, and afterwards pays tithe in kind before the 
custom is established, although he again pay a penny for 
twenty years, he cannot describe in modo decimandi (h). / 
So a modus of one shilling for every fat bullock, agisted ' 
within the parish in lieu of the tithes of agistment of all 
barren and unprofitable cattle agisted upon lands within 
the parish, and a modus of one penny ybr any small quan^* 
tity of hemp sown every year, by every occupier of lands 
within the parish, were disallowed (i). So a modus to pay 
a penny, or thereabouts, for every acre of arable land, is 
illegal (/r). So a modus to pay four shillings for eVery 
day's ploughing of wheat, and two shillings for every day's 
ploughing of barley, has been adjudged invalid, it being 
uncertain what would be the amount of every day's 
ploughing (/). So a modus to pay two shillings in the 



(A) FUmjog V. the Tensots of 946« 

Dudley. Sar. 13. GwiU. 155. (ib) 2 Roll. Abr. 265. 

Deg. 308. (0 Cunn. L. of T. 45. 

(0 Boscawea v. Roberts, Gwill. 
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poand out of the rept reserved (m), or a modus to pay one 
shilling in the pound on the yearly rent of rack-rented 
fhrms (n), is void : A modus is not applicable to rents re- 
served from time to time, on frequent new reservations. 
On the same principle, a modus to pay the yearly value 
of farms vehich are underlet is also bad (o). On the same 
ground of uncertainty an alleged modus of three-pence 
{Atyable by the occupiers of every ox-gang of land, con- 
[186] taining sixteen acres of arable, meadow, and pasture, 
after the rate of seven yards to the pole or perch, in lieu 
of the tithe of hay arising on the ox-gang, has been held 
invalid ; for that there was no specification of the pro- 
portions of such different species of land, and there was 
nothing to pay for an ox-gang of arable only, or an ox- 
gang of arable and pasture. By the fluctuation, therefore, 
of lands in the parish it might happen that the arable 
idight be occupied separately from the meadow, or pas- 
ture. It would have been a very different case, if the ox- 
gang had been computed on the actual state of the occu- 
pation, on the day on which the tithe was to be demanded, 
as on every sixteen acres, consisting of all the arable, and 
^all the meadow, and all the pasture that each man had ; for, 
on that supposition, the whole parish would contribute to 
the vicar a certain sum at all events ; because then all the 
lands in the parish, reduced to their own proper ox-gang, 
would contribute their proportions to one fixed and certain 
recompence for the tithe of the meadow land, which 
would be always payable to the vicar out of the specific 
lands, independent of the uncertainty and fluctuation of 
the occupation {p). A modus of the sum of one penny. 



(m) Bjne o. Dodderidge, 1 Ld. (n) Bean o. Lee, Gwffli 009. 
lUym. 6Q6. GwilL 578. Vid. (o) Ibid. 
SUrtup V. Dodderidge^ GwilL #87. (p) Markhamv. £ayco<^ GirilL 

501, 502. 1389. 
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ttsually calkd tilth-penny^ to be imnaally paid by the 
respective occupiers in lie« of all titbe-hay arising on 
lands part of certain tenements^ tvas also held incapable 
ef being supported^ it being a recompence for a tithe 
wholly uncertain, fluctuating in its amount^ varying ac- 
cording to the changes in the occupation ef the htnds^ to 
be reduced to a single penny, if not to be wholly annihi*- 
iated; for according to such a modus^ if a man has sixty 
acres of hay, he pays only one penny, and if he lets them 
to sixty several persons, they shall pay one penny each ; 
and the converse of the proposition more strongly evinces 
its unfairness : if sixty persons pay one penny, and they 
let their land to one individual person, one penny []1673 
only shall be paid (q). A modus, that all occupierU of 
fiirm-housds on the nortii side of a certain lane, with the 
lands usually occupied therewith, have time dut of mind 
paid three-pence at Michaelmas in each year for eadl 
cow, and all occupiers above the same kne, or on the 
aouth side thereof, with the lands usually occupied there-* 
with, have time out of mind paid two-pence for each cow 
in lien of tithe of milk in kind, has been' declared to be 
uncertain and void ; for that the house may ftiU down and 
be uninhabited, and then no modus will be payable ; nor 
can any description be more uncertain than that of lands 
usually enjoyed with the tenement, since the lands let 
with the farm-house may be often changed (r). A modus, 
that the occupiers of Shortflat-bog^ called Parsons-boundt^ 
a wet swampy uncultivated piece of ground, lying within 
the hamlet of Shortflat, have time out of mind annually 
cut and made into hay of the grass growing thereon too 
/others, and carried the same at their own expence to the 

(9) TraTis v. Ozton, 3 GwiU« Arab. SO. 
1066* lOSl, 1089. See also Tar- (r) Carlton o. Briglitwen, Gwfll. 
toa p. CiaytoD, GwiU. 628. 676. 8P.Wiiis.463. 
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vicarage-house^ in satisfaction for tithe-hay of the whole 
township or hamlet^ and that the same hath been and 
ought to be accepted as such^ and that a /other is a cer- 
tain determinate quantity well-known in those partg, 
which was proved by' the witnesses on both sides to be as 
much as can be drawn in a long wain by two oxen and 
two horses^ it was held^ that this modus was void, on the 
ground that the fother^ as described by the witnesses^ was 
too uncertain ; that it made the quantity of hay depend 
on the condition of the soil, on the strength 9f the oxen^ 
and the horses, and on the caprice of the occupier^ who 
might take the opportunity to carry it in wet weather j 
[188] when the bog is scarcely passable (a). A modus of 
four shillings payable at Easter, in lieu of tithe-hay arising 
on defendant's farm, has also been held void, it not being 
certain of what a farm consists (t). A modus, that there 
was a meadow in the parish called Parson's-meadow, and 
that the plaintiff and his predecessors had time out of mind 
enjoyed the meadow, and also various beast-grasses in the 
parish, in lieu of the tithes within the parish, was declared 
by the court not to be good by reason of its uncer'^ 
tainty (u) : And in a case, in which the defendant insisted 
on a modus that the occupiers of ancient tenements, with- 
in particular vills or townships described within the parish, 
with their own carriages and horses^ led and carried, and 
ought to lead and carry, a cart-load of peat and turf from 
Ulverston-moss to. the parsonage-house for the use of the 
parson and rector, his farmer or deputy on such a day, or 
within the space of every two years, as the parson or 
rector, or his farmer and deputy, should require the same, 
in full discharge of all the tithe of hemp, flax, and hay 

/ 

(s) Fenwick v. Lambe^ Gwill. 646. Bunb. 139. 
8i>9. Ambl. 305. (u) Bireh v. Stoae, Gwill. 649. 

(0 Burwell v. Coates, GwilL 
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arising^ on those ancient tenements, was held to be a void 
modus^ for a cart-load i$ too uncertainy it may be dravm 
by two or six horses {v). A modus payable to the parson 
or curate is void (to). A modus for Uie payment of a 
certain sum of money, but if the lands are in the pos- 
session of any other person to paj tithe in kind, or the 
money at the election of the parson, held to be clearly ^ 
bad, as beings desultory (x). A modus alleged to be pay- 
able at Easter, or otherwise, when the sheep shall be sold, 
held to be of the same description, and adjudged void {y). 
A modus of nine-pence a cow depastured on the 
meadows, and six-pence a cow depastured on the [1893 
uplands, in lieu of the tithes of all cows, caWes, and milk^ 
was also over-ruled ; principally, because the recompence 
is too vague^ for that the parson, in lieu of a certain right 
at common law, must have a right equally certain by the 
prescription ; and in this case^ if a cow were depastured 
partly on the upkifds, and partly on the meadows, he 
would not know which modus to demand, or how to dis- 
tinguish them (z). 

On the other hand, if tenants from time immemorial 
have been used to pay a certain price for a tithe-lamb, so 
that the modus is fully established, the modus shall not 
be destroyed by the parson's encroaching on more, or the 
tenant's payment of the tithe ip kind (a). So a modus in 
lieu of tithe-milk V> p&ty every tenth day's cheese during 

(9) Tally V. Kilner, GwUL 644. (z) Torriano v. Legg«, GwilL 

Bunb. 126. Vid. iri/ra, 310. 909, and in not. and 1 Bl. Rep. 

(«p) Whieldon r. Uaryey, Gwill. 420. 
951. (a) Flemyng 9. Tenants of Dud- 

(x) Webber v. Taylor, Gw'dl. ley,GwiU. 155. Sav. 13. Howell: 

656. Sel. Cas. in Ch. v. Hicks, 3 Inst. 653. Gwill. 1570. 

(jf) Philips V. Symes, Gwill* And supra, 185. 
0t^4. Bttnb. 171. 
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the ^tce of twenty week»^ the first cheese to be paid on 
fifteetl days after Holyrood-day^ seems to have been con* 
filtered as valid^ notmthstanding the objection of uncer- 
tainty^ and yet it was not stated that one whole day's milk 
should be used in making* it (b). So in prohibition^ the 
surmise of a custom^ that all the parsons of the church 
of F.^ had immemorially held^ and enjoyed Certain land^ 
parcel of the manor of P., in recompence of all tithes 
of wood within the parish^ was adjudged sufficient^ though 
\t was objected^ that the lands in question of which tithes 
were demanded^ were not averred to be parcel of the 
manor (c). So six shillings and eight-pence for every yard 
of land for tithes, is a good modus, although the lands be 
uncertain (d). So a modus to pay to the rector the best 
buck and doe yearly at every season, in lieu of the tithes 
for a certain forest^ has* been established (e). In like 
manner a modus of twelve-pence for a fat beast, bullock, 
or heifer, and six-pence for every lean beast, bullock, or 
heifer, was held good, notwithstanding it wa« objected, 
that there was an evident uncertainty, as it would be ne-' 
cessary to determine in every instance whether the animal 
was fet, or lean ; but the lord Chancellor observed, that 
[Y^ff] this was a distinction perfectly well established among 
faitners, and he, therefore, saw no legal objection to the 
modus (/). So a custom for every householder inhabitant 
within the parish, to pay two-pence at Easter, by the 
name of hearth silver, garden stiver, shot and waxM 
silver, in satisfaction of the tithe of the produce of any 
garden, yaifd, or orchard, occupied in the parish by such 

(b) Wake m Rass, Gwill. 1306. (d) Ma8o^ v. Hine, GwiU. 951. 
1' Aiiftir* 301. and see 1 Roll. Abr. (e) Conant 9. Greaves, GwflL 
6A. pi. 19. 5d3. 

(c) Somerton v. CoiUm^ Cro* (/) Bishop «. OiidietfieryGwilL 
EUs. M7. Gwill. 199. 1316. 1320. 

1 
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householder iobabitant^ and of aH woods^ cuttiBga, ami 
loppings^ cut iu the year upon lands in the parish in hi$ 
occupation^ and also of the agistment-tithe^ is good {g). 
Jn like manner a custom for every person resident, 
and occupying; lands within the parish^ to pay tbreef^ 
pence for every sheep spld^ or sent out of the ptri^h 
after old Candlemas-day^ and before shearing time^ in 
lieu of the tithes payable in respect pf such sheep, is 
valid (A). 

Certainty being thus essential to the validity of a modus^ 
it is requisite in a bill in equity claiming to establish such 
substitution for tithes to state it with reasonable particu* 
larity and precision. 

Thus, a modus to pay a penny for every ancient Urm 
in a parish, being a fiurm, and not a parochial modof, 
supra, 134. 184., the boundaries and particular quantitiea 
of land of each farm, alleged to be covered by such a 
modus, must be stated, infra, 194. 215. : For it i% essen«- 
tid that the parson should be apprised to what lands he ia 
to resort for payment of the modus (i). But even in a 
bill the court does not require a scrupulous strictness in- 
alleging a modus ; thus in a bill to establish a modus for 
ancient orchards, it is not necessary to set out the quaii*r 
tity and boundaries of the tirchards, for that is a very 
distinct case from the case of an ancient farm : the name 
of an orchard is in the nature of a description^ and the 
mere inspection will help to ascertain it (k). So, although 
formerly it was held that in a bill to establish a modus, a 
day for the payment of it must be expressly alleged and 

(£) BeniMtt «. Reti, GvUL (0 Sentt o. Allcodd^ GwiB. 
1272. 1369. 

(») Ibid. (i^) {bid. 1«7U 
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proved {I) ; yet, according to modern adjudications, that 
is no longer necessary, and it is now considered as too 
strict to require the proof of a particular day; that to 
state that the modus is payable at or about a particular 
day is sufficient {m) ; and the court will establish a modus, 
(]191] even though proved to be payable on a day different 
from that alleged in the bill (n). So on a bill to establish 
a modus, it was objected, that the modus was not pro- 
perly set out, being pleaded as a farm modus, and the 
farm not stated to be ancient, and to have consisted im- 
memorially of the same parcels as at that time, and it was 
urged that the defendant was not bound to extract the 
plaintiff's meaning by inferences ; but the court were of 
opinion, that as the bill set out the farm with all its parcels, 
the number of acres, and the abuttals of each close, and 
averred that the modus had been immemorially paid for 
the farm, its antiquity was a necessary part of the plain* 
tiff's case ; and that such allegation could be supported 
only by proving that the farm was ancient^ and had im- 
memorially continued the same ; that no precise words in 
such case are necessary if the meaning be clear (o). Nor 
is it necessary either in law or equity, in laying a modus 
to use that express term : Accordingly, a bill, to establish 
a customary payment of seven pounds per annum in lieu 
and satisfaction of tithes, was held to contain a sufficient 
allegation of a modus : Lord Hardwicke G. in such case 
observing, that the material words are, so much money 
paid in lieu, atid satisfaction of tithes (p). 

(0 Goddard *. Keble, 6 will. 803. 1 Ves. SO. 
031. Banb. 105. Goodwin v.' (n) Anderton o, IkTies. Gwill. 



Wortley, GwUl. 715. See also 1268. 

HeDTicev.Dngard^Gwill. 633.and (o) Lor4 StaweU o. Atkins, 

Gibb V. Goodman, Bunb. 328. GwiU. 1434. 

GwiU. 735. (p) Richards v. Efans, Owill. 

(nt) Richards v. Evans, GwilL 802. 1 Yes. 30. 
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But in an answer insisting on a modus by way of de- 
fence still greater latitude is admissible^ on this distinction : 
that if a bill be filed by a landholder to establish a modus^ 
it is reasonable^ that he should be restricted to an accurate 
statement of his claim^ for he is bound to know it^ before 
he asserts it in a court of justice; but in the case of an 
answer^ a tenant is compelled within a limited time to 
answer, and state his defence ; and if he give such a state- 
ment as will apprize the plaintiff of the general [192]] 
nature of the case to be made against him^ it shall be suf- 
ficient (q). Thus, where the defendant insisted on a 
modus of four-pence for every acre of grass cut and made 
into hay in lieu of the tithe of hay, to which it was ob- 
jected, that it was illegal, inasmuch as it was not stated to 
be so in proportion for a greater or less quantity than an 
acre; the objection was over-ruled, and the modus declared 
to be sufficiently set forth. So in the same cause, the de- 
fendant stated, that there were several lands in the parish, 
which were exempt from tithes, and that there were other 
lands of which the rector was entitled only to a moiety of 
the tithes, and the above modus in lieu of tithe-hay was 
laid for every acre of grass, except on the lands which 
were tithe-free, and those for which tithes were paid in 
moieties : an objection was taken to the legality of the 
modus, because the defendant had not particularly set out 
the lands, which he. stated to be exempt, or for which 
tithes were due in moieties ; but this objection was also 
over-ruled (r). So where th^. defendants in their answer 
set up an immemorial payment due and payable by the 
owners or occupiera of lands, by way of modus, or com- 

(g) Baker o. Atbill, GwilU Brooke, Gwill. 1412. Anstr. 397. 
1423. 2 Anstr. 491. See also (r) Gills r. Horrex, GwUl. 861. 
Atk^s 9. liord WiUonghby de 
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position for the fimall tithes^ it was contended that the 
modus was not set forth with sufficient certainty ; it bein^ 
pleaded as a n^odus^ or composition ; whereas the claim of 
exemption^ being against common rights must be accu- 
rately defined : But the courts recognising the distinction, 
I have just afluded to^ held^ that if this had been a bill to 
establish the modus, the objection might have prevailed, 
but that in an answer, such strictness is not requisite ; if 
it appear that there is a good defence, that is sufficient, 
[193] and therefore, disallowed the objection (s). So 
where to a bill for vicarial tithes the defendant in his an* 
swer set up a modus for an estate, of which he was owner, 
called H. without mentioning its extent, but which in the 
"liill was stated to consist of two hundred acres^ the manner 
of laying the modus was olgected to for uncertainty ; bat 
the lord chief baron observed, that the object in stating^ 
the number of acres was to ascertain the land ; that if it 
be ascertained by other means^ the end is answered^ and 
expressed his doubt of the validity of the objection ; and 
although the other barons thought that the name did not 
give sufficient certainty^ and that it was not supplied by 
the bill ; yet the objection seems to have been considered 
a3 very critical, and the court permitted the answer to be 
amended {t). And where the answer set up a modus in 
lieu of all tithes^ or at least of tithe-hay, for a place not 
described by metes and bounds, but by a map annexed to 
the answer, and the answer was objected to as being un- 
certain^ the objection was over-ruled (u). Again, in a 
case, in which the defendant insisted on a modus without 
averring it to be immemorial, acknowledging that he did 

(0 Atkyns v. Lord WUloughby (t) Vyse v. Dantze, Gwill. IIM. 
de Brookei GwUL I4tl% An3tr. (u) Clarkeo. Jeonings, SAostr* 
SOT. 498. GwUL 1424. 
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not know how long it had subsisted, and also omitting to 
state at what time it was payable^ the court held the an« 
swer to be nevertheless sufficient (©). 

The indulgence of the doiirt to defendants in cases of 
this nature, is still more strongly evinced in the following 
, instance : To a bill for tithes of apples, except ancient 
orchards, in respect to which the bill admitted a modus^ 
the answer, which was very confused and indistinct^ set 
out the copy of a paper-writing purporting to be an 
account of a modus in the parish, which the defendant 
stated he believed to be true, and added these words^ 
" Cyder two-pence per hogshead." It was insisted on 
the part of the plaintiff^ that it did not appear what [194] 
the modus was, which, even in an answer^ ought to be set 
out with some degree of certainty, in order that the 
plaintiff may know on what the defendant relies, and how 
to apply his evidence ; but Sir Thomas Clarke^ M . R. held^ 
that if it appear, that a pecuniary payment was made for 
any species of tithe, the court will help the imperfection 
in the manner of setting out the modus, and put a con- 
struction on the words. * He accordingly directed an issue 
to try whether a modus of two-pence per hogshead of 
cyder was payable throughout the parish, in lieu and sa^ 
tisfaction of tithes in kind for the apples which were used 
in making such cyder (lo). 

And with the same liberality superfluous words used in 
an answer stating a modus, which would make it indefinite, 
have been considered by the court as expunged. Thus 
where a modus of three-pence per head for every sheep 
brought into the parish a short time before the 13th of 

(v) Bakerv. AthUljGwill. 1493. (o) Mallock v. Browt«, GwIU, 
Anstr. 49U 9Q5. AmUL 433. 
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February, was objected to as vague : It was held that 
these words should be rejected as unnecessary (x). Nor 
shall even a variation of the witnesses in the description 
of the land vitiate a modus, provided they agree in point- 
ing out the particular land^ which is covered by it {y). 

But still this latitude permitted to answers is not wholly 
unlimited^ for where the defendant insists on a parochial 
modus, he must state in his answer to whom, and when, 
or about what time, it is payable {mpra, 124. 184. 190.) 
and what particular lands in his occupation are covered by 
it («). So where in an answer a farm modus was laid for 
[195]} all tithes, except those of corn and grain and the 
tithes due to the vicar, it was held not to be sufficiently 
certain for want of distinguishing what tithes the modus 
covered {a). So where the defendants in their answer 
admitted the rector to be entitled to tithes in kind, except 
in the township of Risby^ which they stated to consist of 
nine hundred and thirty acres, or thereabouts, of which 
they alleged, 1 , certain . parts to be demesne of the manor 
or lordship of Risby, and to contain one hundred and fifty- ' 
six acres, or thereabouts; 2, other parts to be ancient 
enclosures, and to contain four hundred and thirty-two 
acres, or thereabouts ; and, 3, the remainder to be three 
hundred and forty-two acres, or thereabouts, and insbted 



•(ip) EUis V. Saul, Gwill. 1326. 
13S5. Anstr. 332. 

{y) Martcham v. Haxley, Gwill. 
1499* See also Austen 9. Figot, 
Oo. Eliz. 735. Gwill. 217. Peal 
v. Webb, Cro. Eliz. 81 a. Gwill. 
220. Taylor v. Walker, Bunb. 
267. Gwill. 699. Laithes v. 
Christian, Gwill. 740. WHliams 
9. CttUuiDy Gwill. 744. Harring- 



ton V, Horton, 1 Bro. P. C. 140. 
Gwill. 594. and infra, 2S7» 

{z) Coggan o* Lord Lonsdale, 
Gwili. 1404. 

(a) Nash v. Thorn, Gwill. 1324. 
See also Gumley r. Fontleroy, 
Bunb. 60. GwilL 628. and Bakef 
9. Planner, Banb.- 108. .Gwill. 
631. 
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on a moduSj first for the demesne lands three pounds two 
shillings ; for the ancient enclosures one pound ten 
shillings and three-pence; for all the land in Risby^ ac« 
customed to pay tithes in kind^ twelve pounds ; which 
amounting together to sixteen pounds ten shillitigs had 
been immemorially paid^ after allowing the land-tax 
amounting sometimes to one pound, and sometimes to one 
pound four shillings, as a modus in lieu of all tithe within 
those several lands : The defendants not having in their 
answer ascertained the thriee different species of land> 
the court Jield, that it was impossible to direct issue^^ on 
any of these moduses, though the court at the same time 
expressed a wish to relieve the defendants from the diffi-^ 
cuky of having subjoined the third to the two others; 
but observed, that if a decree were pronounced for an 
account only of the third description, when the rector 
came for his tithes, his claim might be frustrated by the 
occupiers insisting, that these were demesne, or old en* 
closures; an account was therefore decreed of all the 
tithes demanded by the bill with costs ; but without pre* 
judice to any future claim to the benefit of the moduses de* 
fectively set forth in the answer (6). In like manner [196] 
to a bill for seyeral species of tithes, and particularly for 
agistment, two of the defendants in their joi»>t answer set 
up a modus to cover the agistment tithes, one of whom 
stated that he held as owner certain lands within that 
township of T., consisting of twenty acres or thereabquls; 
and a^soof seven beast gates, or cattle gates, in certain 
open pastures there called A. and B., together with com^- 
mon of pasture on the moors or commons within the 
township, which farm, lands, or grounds were part of an 
ancient estate within that township, which theretofore be*- 
longed to J. C. ; that the other part thereof consisted of 

(») Cwft V. Ayer,^ GwIU,. 1335. 

P 8 
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eleven acres of meadow land, or thereabouts, and three 
beast gate*, or cattle gates, and that the last mentioned 
premises also belonged to the defendant, but during the 
said years were let out to tenants. The answer then set 
forth, that the defendant held as owner certain other 
lands there, consisting of twenty acres, or thereabouts, 
which were parcel of an ancient estate within the town- 
ship, which, theretofore, belonged to W. A., the other part 
of which consisted of twenty acres, or thereabouts. The 
description of the lands held by the other defendant was 
similar, being parcel of another ancient estate. They 
then set forth certain moduses payable for those ancient 
estates respectively. There was evidence to shew the 
extent and boundaries of the several ancient estates. On 
its being objected on the part of the plaintiff, that the 
description of the places covered by the modus was not 
sufficiently certain, the court held, that although it be 
true, that in an answer considerable indulgence be shewn 
in stating the defence, and the evidence here made the 
case more intelligible, yet that the defendant must not 
give a blind description, which the plaintiff cannot meet ; 
that the defendants had not defined with reasonable pre- 
cision the ancient estates, with respect to which the se- 
[197] veral moduses were claimed; that they had de- 
scribed the closes held by them no otherwise than as lands 
of certain extent : They bad neither named the parcels, 
ngr specified the boundaries ; that the description of the 
ancient farms, of which these lands were parcels, was 
equally indefinite ; they are stated merely to lie in some 
part of the township of T. ; but there is no clue to dis- 
cover their particular locality ; whereas there ought to 
have, been such a reasonable precision in their description 
, as would enable a sheriff to give. possession of the closes; 
but this description is clearly insufficient for that purpose. 
No issue could be directed upon this defence. The issue 
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is in general in the words, or nearly in the words of the 
answer; but here there is no description of the place 
covered by the modus : there is nothing, therefore, to try 
by an issue. Where there is an inaccuracy in the answer 
in describing the defence, an indorsement on the postea 
may remedy the error: here the description is totally 
wanting ; an indorsement, therefore, could not assist the 
case (c), 

II. A modus must in its origin have been beneficial to 
the parson, and not for the emolument merely of third 
persons. 

Thus a modus to find straw for the body of the church 
is no valid modus in discharge of tithes, for the parson is 
not bound to find such straw, and consequently he de- 
rives no benefit from it (/i). But if it had been alleged 
that the straw was given to him, and he bestowed it on 
the body of the church ; or that he had a seat in the bndy 
of the church, the adjudication would have been difile- 
rent (e). So a modus to repair the church in dis- [li)8] 
charge of tithes is not good, because that is an advantage 
to the parish only ; but to repair the chancel is a valid 
modus, because that is an advantage to the parson (/). 
So where a party prescribed, that he used to pay the 
parish-clerk his wages in satisfaction of tithe- hay, this was 
held to be no discharge (g) ; and upon the same prin- 
ciple, if a custom be insisted on in the spiritual court in 

(c) Wood V. Wray, G will . 1 1 57- (e) Ibid. 
Anstr. 838. See also Warren v. (/) 1 Roll- Abr. 649. pi. 60. 
JFisher, G will. 1269. But see Fox- (g) Sayell r. Wood, Gwill. 1 57. 

croft V. Paris, Gwill. 1529. Cro. Eliz. 71. & GwUl. 163. Def. 

Cd) Scot J o. JSaber, Gwill. 16S. p. % c. 16. 
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satisfaction 6f tithes^ which gives no recompence to the 
parson^ a prohibition shall not be granted (A). 

III. A modus must be different from the article com- 
pounded for. It is absurd to suppose^ that a part could 
ever be accepted as a satisfaction for the whole ; therefore 
one load of hfiy in lieu of all tithe-hay^ is no valid modus^ 
for no parson would bon& fide consent to receive a com- 
position for less than is due of the same species of tithe^ 
and therefore the law presumes it impossible for such com- 
position to have been entered into (i). In like manner a 
certain number of sheaves of corn in satisfaction of all 
tithes of com; has been determined to be a void prescrip* 
tion (A). So in a case where the defendant insisted^ that a 
small meadow had always been enjoyed by the rector in 
lieu of the tithe of hay of another meadow of much larger 
extent^ and it appeared that the fir^t meadow produced 
every year on an average about four loads of hay, and the 
other about one hundred and fifty loads^ die court disal- 
lowed the modus, observing that it could not be presumed^ 
that any person in his senses would consent to take four 
[199] loads instead of fifteen (/). So, where a modus 
was alleged that tithe-milk ought to be paid by every 
tenth evening and morning's meal in kind, from Hoe 
Monday to the second day of November to commence 
upon the evening of Hoe Monday, (that is the Monday 
fortnight after Easter-day,) and the morning following to 
be taken by the rector at the place of milking, and no 



(A) o. Barnes, Gwill. {k) Sheppaid v. Feorote, Ler. 

S85* Portingen o. Johnson, GwUl. 179. 

aSjO. infra, 367. (0 Mason v. Holton, 3 Bum^ 

(0 Ley. 179. See Fletcher v. EccL L. 4^1. 
WUkinson, GwiU. 675. 
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tithe-milk to be paid for the residue of the year ; 8uch 
alleged modas was held to be void upon the Cace of it, 
being only payment of part for the whole (m). So a 
custom, that the vicars had immemorially taken every 
tenth meal/ or morning or night's milk, from all milch 
cows in the parish, from their first going upon the com- 
mon, which happened usually on the third of May, for 
ten tithe meals, or turns of morning's and night's milk, 
in lieii of all tithe milk, was held void (n). But three 
eggs for every cock and drake payable on Wednesday 
before Easter, and for every hen and duck respectively 
three eggs in lieu of tithe-eggs, chickens, and ducks 
hatched in the parish, have been decided to be good moduses 
(o). So a prescription to pay the tenth cock of bai^ley in 
discharge of the tithes of the rakings minus voluntarii (p) 
dispersed, has been established. And in no instance does 
this principle appear applicable to articles tithable merely 
by custom, but only to articles tithable de jure. 

It is sufficiently obvious, that the cases I have above al-. 
luded to iq), in which the parson shall take less than a 
tenth of any specific article, having a compensation in the 
parishioner's work and labour, or in the greater maturity 
of the article, do not fall within this class of decisions. 
Therefore a custom to cut down the grass growing upon 
the meadows, and to make it into hay at the tenant's ex- 
pence, and to set out the tenth cock, is a good prescription 
in satisfaction of the tithe of the latter mowth, as wdl 
as of the first mowth (r). So in case of a modus, 

(m) Brinklow o.Ednrands^GwilK (p) Green o. Hon, GwUL 215. 

712. Bunb. 307. Cro. Eliz. 702. 

(n) Someirille o. Wise, Gwiil. (5) Hall 9. Fettyplace, Gvill. 

671. 222. Cro. Jac. 42. 

(0) Brinklow v. Edmonds, Gwill. (r) Supra, 63. 1 S3. 
712. Bunb. 307. snpra, 147. 
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that in consideration of the parishioners at their own 
costs and charges, making the tithe grass into hay, by 
strewing the grass upon the ground, which is called 
• tedding it, and afterwards gathering it into weeks and win- 
drows ; therefore the parishioners and inhabitants within 
the parish were to pay no tithes for the* herbage of dry 
and unprofitable cattle ; the Lord Chancellor observed, 
that this might be a good modus to excuse the occupier of 
the same land, in which the parishioners made grass into 
hay, from paying tithe of after herbage ; yet it could be no 
good modus to excuse the herbage-tithe of other land ; for 
by parity of reason, a man might mow and make into hay 
a small parcel of ground containing about a quarter or 
lialf an acre of land, and by those means be excused from 
the tithe-herbage of a hundred head of cattle ; and al- 
though in that case it was proved that the parishioners, 
time out of mind, had paid no tithe of dry herbage, yet on 
the other hand it was proved, that foreigners living out of 
the parish, and having no privilege of *being tithe-free as 
to their herbage, made the tithe-grass into hay, as well as 
the inhabitants, and paid tithe-herbage; his lordship 
thought this a material objection to the custom, as it ap- 
peared to be the usage of the parish for the parishioners 
to m9ke their grass into hay of course (s). 

. IV. Payment of one species of tithes cannot be dis- 
charged by a modus of another species of tithes. Thus a 
custom, that every parishioner should pay for every milch 
cow one penny by the year, and for every other cow a 
halfpenny per annum, in recompence and discharge of all 
tithes of cows, oxen, steers, and calves ; and also, a 
penny for every mare, in discharge of all tithes of horses, 
' mares, and colts there, has been adjudged bad, for tithes 

(0 Fox V. Ayde, Gwill. 697, 2 P. Wms. A20. 
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paid for one thing cannot be intended as a recompence 
for the tithes of another^ where tithe is of common [201] 
right due for both (f). In like manner^ where a party 
prescribed to pay the tenth part of corn in the sheaf^ for 
the tithes of all which is in the sheaf^ and of all which is 
rdked^ the prescription .was adjudged to be void^ because 
he was liable to pay tithes of both (u). Upon the same 
principle^ a modus of four-pence a year for every orchard, 
in lieu of the tithes of all fruit-trees in tl\e parish^ was 
over-ruled^ as being a modus of one tithe in lieu of an- 
other (v). So a modus of four-pence for every hogshead 
of cyder^ in lieu of all orchard fruit growing within the 
parish, was adjudged void (to). So a prescription to pay a 
penny for every milch cow, in satisfaction for the tithe of 
milch kine and beasts agisted, was held bad : But it would 
have been otherwise, if the party had prescribed, that he 
had paid a penny for all cows and beasts agisted (x), 

V. The compensation must be as durable in its nature as 
the tithe discharged by it, because tithe in kind is a cer^ 
tain inheritance, and there is no colour of reason that 
the right to it should be extinguished by a less perma- 
nent recompence; therefore, a modus that every inha- 
bitant of a house shall pay four-pence a year, in satisfac- 
tion of the owner's tithes, is no good modus, for possibly 
the house may become dilapidated, or be without an 
occupier (j^). A modus likewise for the tithe of articles 
of comparatively recent introduction into England, as 

(0 Grysman v. I^wes, GwilK (w) Edgerton v. Follett, Gwill. 

165. Cro. Eliz. 416. Morton v. 535. 

Briggrf, 2Lutw.l037. Gwill. 561. («) Sherington v. Fleetwood, 

(m) Sir Charles Norrison's case, Cro. Eliz. 475. Gwill. 189. 

ibid. _ Cy) Gibs. 675. Cro. Eliz. 139. 

(v) Torrimo V. Legge, GwilL Carleton p. Brightwell, 2 P. Wmi. 

909. 46^. 
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tnrkies^ liops^ and whatever is in the same predicament^ 
cannot be a valid modus^ for want cS a sufficient du- 
ration {z). 

Put to a bill for tithes in kind of certain farms within 
the parish of K. the defendants as to those farms set up 
the following moduses ; as to two of the farms^ a modus 
often fleeces of wool^ and two and a half lambs^ or one 
[202] shilling and sixpence in money in lieu of the half 
lamb^ in full dischai'ge of all tithes whatsoever ; as to two 
other farms^ a modus of six fleeces of wool^ and three 
lambs for all small tithes ; and as to a fifth iarm^ a modus 
of eight fleeces of wool^ and four shillings in money in dis* 
charge of all tithes whatsoever for that farm. As to the 
first and second moduses^ Price and Bury, barons^ were of 
opinion they were bad. Ward^ chief baron, and Smith 
baron^ on the contrary, held, that they were valid^ for that 
they were not in discharge of wool and lamb only, and that 
any thing of a tithable nature may be given in discharge 
of tithes, as well as money ; that the distinction is, where 
it is in discharge of a species of tithes^ and where of the 
land ; that it is clear that the payment of tithe of one kind 
could not be a discharge in respect to the tithe of another 
kind ; but they observed, that this was not a payment of 
tithe, because it was to be paid in all events, whether 
there were sheep, or not. In respect to the last modus, it 
was holden good by the chief baron and two of the barons, 
the third dissentient (a). 

Lastly^ the modus must not be too large, or, as it is 
styled^ a rank modus ; for in these instances of custom^ 

(e) Wats. C. L. 408. See Chap- 7\% Supra, 14(5. 
man v. Smith, Gwill. 847. 2 Ye^. (a) ArchbUhop of York o. Duke 
506. Brinklow v. Edmunds, Gwill. of Newcastle^ Gwill. 583. 

8 
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or prescription^ the law supposes^ aa I have already m- 
tiroated^ an original real composition to have been regu- 
larly entered into ; but having been lost by lapse 'Of time, 
immemorial usage is admitted as evidence of its having for- 
merly existed, and that from siich composition such u^ge 
was derived. Now the commencement of time of memory, 
as above stated, hath been Icng fixed, from the time of the 
expedition of king Richard, the first to the holy land (b). 
Any custom may, therefore, be destroyed^ by proof of its 
non-existence in any part of the long period from thaft. 
time to the present; consequently, as this real com- [2083 
position is supposed to be a fair and reasonable contract, 
amounting to the full value of the tithes at the time of 
making it, if the modus insisted upon be so rank and 
large as palpably to exceed the value of the tithes as it 
existed at the time of Richard the first, it destroys itself 
(infra, 208,) for as it. would be disallowed on direct proof 
of its non-existence, at any time subsequent to that ssra, 
it is of necessity avoided by such internal evidence of a 
much later origin (c). 

The rankness, therefore, of a modus depends on the 
history of money, and involves in it a question of fact, and 
not of law ; a question nevertheless, which hath frequently 
been decided by a court of equity without the intervention 
of a jury: for if a modus be palpably and notoriously 6( 
that description, and bear strong intrinsic evidence against 
the possibility of its immemorial existence (d), it were nu- 
gatory, and indeed oppressive for the court to direct an 

(6) See Chapman v. Smith, Gwiil. 1 1 60. d Bh Rep. 1^57. See dso 

S5S. Loveday 9. Moorer, Gwill. 6^* 

(c) 2 Bl. Com. 30, 31. See Trayis v. Oxton, Gwill. 1092. and 
Gwill. 807, 808. Haywood 0. Nicholls, Gwiil. 1130. 

(d) Pike 9. Ikwllog, Gwill. 
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i«ine to try a fact^ of which it U perfectly satisfied (e). 
Thus in a case, in which the defendants insisted on several 
moduses for all small tithes arising out of their respective 
fariBSj it appearing upon the face of their answer^ that 
their small tithes in kind in the year^ demanded. by the 
bill^ did not amount to more in that year^ than the alleged 
moduses^ they were at the hearing set aside (/). 

 

So Lord Hardwicke C. on a similar occasion declared^ 
that he should be ashamed to send a modus of thirty 
[204] pounds per annum to be tried by a jury, where the 
real value of the tithes was not above sixty pounds, and 
decreed for the plaintiff, the parson, with costs (g). 

But the doctrine that the court is bound to take cogni* 
0ance of the rankness of a modus, and ought in the first 
instance to over-rule it, has prevailed principally with re- 
jGerence to the value of particular things, for which the 
modus has been set up ; as where a specific sum of money 
is payable for a sheep, or lamb, or any particular species 
of produce, the present value of which may be easily as- 
certained : such moduses are distinguishable from those, 
the validity of which depends on the value of lands, a 
more complicated consideration varying by different means, 
by the fluctuations of traffic and commerce, by improve- 
iDents in the modes of cultivating lands, by their accidental 
rise or depreciation, and by a variety of other circum- 
stances, which render such moduses more uncertain, and 
consequently more fit subjects for the investigation of a 

(e) Bishop v* Chichester^ Gwilf. jun. $65. 

1820. Bedford v. Sarobell, Gwill. (/) Lloyd v. Small, GwUl. 619. 

105«. Twells V. Welby, GwilL 3 Born, Eccl. 1, 425, 446. 

ll92.Y\d. AM)j V' Power, GwiU. (g) Moore v. Beckford, cited 

123S. O^Connor p. Cook, 6 Yes. i BL Rep. 1957, 
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jury (k). So in the case of a farm modus^ Macdonald/ 
C. B. recognised the distinction between a farm payment, 
and one for a particular species of produce, and bis lord- 
ship observed that in the former many reasons may have 
prevented tithes from being agreed for at their proper 
price. The owner may have meant a bounty to the 
clergyman, or he may have wished to pay for an exemp - 
tion from tithes for the sake of improvements. That it is, 
moreover, scarcely possible to ascertain the comparative 
value of the land, or of the produce in former times, and 
the court should not be nice in, judging of the value, or 
of the goodness of the bargain, where by any probable 
circumstances the modus may have been a real agreement 
between the parties before time of memory ; more [205] 
especially ought tlie court to be extremely cautious in 
deciding such a question without the intervention of a 
jury, if the least doubt arise as to the fact of rankness; 
under these circumstances, the court would not decree for 
the plaintiff against the modus ; but held that, if the rector 
desired an issue, undoubtedly he must have it (i). 

And in a recent case, where a modus for certain lands 
was insisted on, amounting to one shilling an acre, and 
it >vas objected to on the ground of its rankness, which 
it was urged was so evident, that if the court sent it to a 
jury, the principle would be universally established, thai 
the court can in no case decide without an issue : it was 
further argued, that from acts of parliament, and many 
other documents of which the courts can take notice judi- 

(h) Chapman v. Smith, GwilL G\n\L 712. Sweetapple o. Duke 

817. ^ Ves. 506. of Kingston, Gwill. 71^. Arch» • 

(t) Atkyns.o. I^rd WiHougbby bishop of York v. Stapleton, 2 Atk. 

de Brooke, Gwill. 1412. See also 136. Gwill. 774. Bree v. Chap* 

Pole p. Gardiner, 1 Bro. P. C. 214. lin, Gwill. 1033. See also O'Con- 

Chamberlain v, Spencer, Bunb* 238. nor v» Cook, 6 Yes. jun. 665, 
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cially, they can judge of the rankneM/ and where it iff 
most clearly apparent, may determine upon it ; that in the 
fourteenth century, the statute of Edward III., and other 
statutes fix the average price of the quarter of wheat at 
six shillings and eight-pence ; but that carrying it three 
hundred years farther back it will be found, that the 
quarter of wheat was at two shillings only, which would 
make the modus in question much exceed the value of the 
land ; yet. Lord Eldon, C. directed an issue, observing, 
that though undoubtedly, according to the constitution of 
the court, it might take to itself the decision of every 
fact put in issue upon the record, yet as to an immemorial 
payment, if any reasonable doubt has been raised upon it 
in the evidence, courts have of late judged it more discreet 
to send the question of fact to a jury, and will not sup- 
pose that there is any prejudice in a tribunal appointed 
[206] according to the constitution of the country to try 
, the fsLCt Rankness is merely evidence against the pay- 
ment having been immemorial, and forms no legal objec- 
tion to the modus. If it can be inferred, that it has ex- 
isted, the inequality of the payment cannot impeach it ; 
and therefore the judges in the case in Blackstone certi- 
ified, that two shillings and sixpence was not an illegal 
payment for a lamb. That there is an evident distinction 
in respect to rankness between a modus for tithe of parti- 
ctflar things, and a farm modus; for that it is perfectly 
easy, in almost every period of our history, to ascertain 
what, for instance, a lamb was worth, and therefore to 
conjecture upon what, in any place, parties would agree. 
6ut what is the value of land in a particular parish, and 
what therefore it is proper to give per acre, is a very 
complicated consideration. That though the court cannot 
but entertain a strong opinion, that one shilling an acre 
was, on the principle of rankness, in all probability a 
monstrous payment, yet still the judges have thought, that 
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even such payomntfl ou^ht to go to trials and verdicta 
under which^ in many cases^ even more than one shilling 
an acre has been claimed^ have been confirmed. That 
the modus in qaestion is nothing more than one shilling an 
acre for all tithes of the farm^ ia whatever form cultivated, 
or Occupied ; not for agistment, milk, lamb, or any other 
particular tithe. That there was no evidence before the 
court shewing, that this modus may not be proved to be 
as reasonable a commutation for tithes, even put so distri'^ 
butively, and not as a farm modus, as in some of those 
cases, where one shilling an acre has been given, even 
for tithe of hay alone {k). 

To illustrate this species of objection to a modus, [SOT] 
it will be proper to specify various instances, in which it 
hath been allowed to prevail, or has been over^ruled. 

A modus of five shillings an acre for wheat and rye ; 
four shillings an acre for summer corn ; three shillings an 
acre for meadow ; twenty-four shillings a year payable in 
lieu of the tithes of a whole farm ; - five shillings an acre 
for wheat; two shillings and sixpence for other; grain; 
two shillings and sixpence for meadows mown ; one ^il* 
ling and four-pence for upland grass grounds ; and two 
shillings and sixpence for every farrow of pigs (/) ; a 



(k) O'Connor v. Cook, 6 Ves, 
jun. 665. & 8 Ves. jun, 535. A 
▼erdict was found for the plaintiff 
in the issue, the defendant in equi- 
ty, establishing the modus ; and a 
motion was afterwards made for a 
new trial, on the grounds of mis- 
direction of the judge, and new 
evidence since discovered. A new 



trial was granted^ on which there 
was again a Terdict for the plaintiff. 
See also 9 Ves. jus. 168. 

(/) Torriano o. ]>gge> Gwill. 
909, 910. npti^. Sc I Bl. Rep. 430. 
Benson r. Watkins, Gwill. 613. 
Bunb* 10. LoTedaj v. Moore, 
Gwiil. 636. 
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modus of two shillings an acre, in lieu of the tithe of all 
grain reaped from the enclosed arable land in a hamlet ; 
and one shilling and sixpence an acre, on the common 
field arable lands {m) ; a modus of four pounds ten shil- 
lings a year for a farm of the yearly value of thirty 
pounds (n) ; one shilling an acre for hay (o) ; t\To-pence 
a mower, or man's math, and so in proportion for any 
other quantity of a certain meadow, in lieu of all the 
tithes of hay thereof (p) ; four shillings for every acre of 
wheat; and two shillings for every acre of lent corn 
reaped {q)\ a modus of two shillings and sixpence an acre 
for corn lands (r) ; four shillings for every ten lambs 
fattened ; two shillings for every five : four-pence a piece 
for all under five ; and for all above five, and under ten, 
four-pence a piece on the shearing-day; and three- 
pence a piece for all other lambs bred in the parish 
[208] in lieu of the tithes of such lambs (s); twelve- 
pence for a milch-cow, and sixpence for every calf 
killed and sold (s) ; three-pence for every lamb yeaned 
within the parish {i) ; four-pence for every barren 
beast sold, or removed, in lieu of the agistment* tithe 
thereof, provided such beast was above a year old^ 
and had been agisted on the land above one month, but 
not otiierwise (te) ; have been all adjudged to be rank, and 



(m) Gale o. Girpenter, Gwill. 
945. 

(n) Kennedy v. Goodwin, 
Gwill. 708. Butib. 301. 

(o) Bate 0. Hodges, Gwill. 645. 
Bunb. 125. 

(p) Somerrille v. Wise, Gwill. 
671. 

(9) Halse 9. Mttnk, Gwill. 960. 

(r) Bishop v. Chichester, Gwill. 
13W. 



(#) Wood V. Harrison, Gwill. 
970. Franklyn r.The Master and 
Brethren of St. Cross, Gwill. 629. 
Bunb. 78. See also Turner v* 
Weedon, Gwill. 524. 

(0 Goddard v. £eble, Gwill. 
631. Bunb. 105. & vid. Bishop 
r. Chichester, Gwill. 1320. 

(u) Bateman v. Aistroppe, GwilL 
1048. 
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consequently tokl. So a modus of forty-eight p<)unds a 
year, in lieu of all tithes of a manor worth only eighty 
pounds a year, was held rank, since according to the na- 
tural improvement of land, from the time of king Henry 
the eighth, it ought to have been ten times as much, on 
account of money sinking in its value, and lands rising 
in theirs (m). 

The principle of these decisions is this: that the value 
of money being much higher at the time when all modustet 
are presumed to have commenced, than it is at present, a 
modus approaching to the value of the tithes at this day, 
must at that period have greatly exceeded it ; and it were 
absurd to suppose, that the parishioners would at any time 
have agreed to a substitution for these, articles, so much 
more valuable than the articles themselves. 

On the other hand, a modus that every occupier of 
lands within the parish having a lamb yeaned within the 
same, <>ught to pay to the rector, or his lessee, for every 
lamb so yeaned, th^sum of three-pence and no more, ia 
satisfaction of the titiie of every such lamb, and that the 
same was payable yearly on St. Mark's-day, or so sooa 
after as demanded, was objected to, as a rank modus, on 
the ground, that in ancient times, and long within the time 
of legal memory, the price of cattle, and other commodities, 
was so muchjower than at present; that a lamb [^09] 
which now may be worth two shillings and sixpence, two 
hundred years ago, would not have been worth more than 
sixpence, or in such proportion, that the sum of three- 
pence insisted on to have been anciently and immemorially 
paid in lieu of every lamb, which sets the price of every 
lamb at two shillings and sixpence, is so near the value of 

(«) Ekin V. Figot, Gwill. 783. 3 Atk. 998. Yid. infra, 211. 

Q 
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such tidies^ even at this day^ that it proved itself to be a 
modem composition only ; the court of exchequer^ never* 
theless^ was of opinion^ that the objection arising upon a 
matter of fact was very proper to be considered by a jury, 
who would enquire into the value of lambs in the place, 
where this controversy arose : and the court pronounced a 
decree to that effect^ which on an appeal was aifirmed by 
the house of lords (x). So a modus of nine-pence an acre 
of marsh land, except when sown with corn, or planted 
with hops, was sent by the lord Chancellor to be tried at 
law (y). 

In respect to such moduses as have been adjudged valid, 
they are of the following description : Sixpence for every 
cow depastured within the parish, payable at Michaelmas, 
in lieu of tithes of milk, and calves ; two-pence for every 
lamb yeaned within the parish, in lien of tithe thereof; 
one penny for every fleece of wool shorn from every sheep 
fed, and depastured in such parish, in lieu of the tithe 
of such wool ; two-pence for every colt foaled ; four-pence 
for every garden, in lieu of garden-stuff; four-pence for 
potatoes tilled in a ridge in the field for family use, and 
not for sale ; pigs, and geese in kind, except under ten, 
and then one penny a pig, and one penny halfpenny a 
[210] goose (0) ; a modus of one halfpenny payable oh 
shear-day for the wool of each sheep dying between Can- 
dlemas and shear-day (a) ; four-pence a month payable on 
shear-day for the tithe of wool of every hundred sheep 
shorn in the parish (b) ; a modus of a garden-penny yearly, 

(x) Webb V, Giiford, GwilU (z) Boscawen v. Roberts, Ovill. 

708. and 4 Bro. P. C. !212. See 946. 

also Layfield v. Entkknapp, GwilL (a) Bpaklowv. Edmuods^Gwill. 

660. 711. Bunb. 307. 

(y) Chapman v. Smith, Gwill. (b) Ibid. 
847. a Ve». 606. 
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for all yegetablM and fruity except apples and pears (c) ; 

a modus of a garden-penny for the produce of the garden 

generally {d) ; five-pence a pipe for all fruit made into 

cyder^ and so afiter that rate for a greater or less quan* 

tity (e) ; one penny for every milch cow kept and depaS"* 

tured in the parish at Easter yearly^ in lieu of the tithe 

milk of such cow (/) ; two-pence for every new milch 

cow^ and one penny half^nny for every old milch covt 

fed in the common fields^ in lieu of the tithe milk of the 

same (g); one hal^nny for every lamb ; eight-pence i| 

score for sheep wintered in other parishes^ in lieu of tithe 

of wool (A) ; one penny for all tit he- wood cut on the 

common and burnt in the fieunily (i) ; one penny halfpenny 

for every calf weaned (k) ; a modus of eight-pence foir 

every cow> and four-pence for every heifer^ in lieu of the 

tithe of milk^ and calves of such cow, and heifer (I) ; 

three shillings and four-pence payable for every score of 

sheep shorn out of the parish, and so proportionally for 

a less number than twenty, or foj a less time than a year; 

for the wool and lamb of such sheep (m) ; a modus of one 

shilling for each day's math (n) ; a modus of nine carls of 

logwood, (supra, 188,) or an hogshead of cyder (o) in lieu 

of all tithes (p) ; twelve-pence an acre for low meadows^ 

and eight-pence an acre for high meadows in lieu of tithe«» 

(c) ThompsoD V. Holt, ijrwill. (0 Thompsoa c. Holt, Owill« 

671. 672.711. 

(S) Philips o. Sjmes, Gwill. 654. (k) Ibid. 671. 

Banb. 171. Colchester v. Russell, (/) Ibid. Philips v. Syroes, 654. 

Gwill. 741. (m) Ibid. 8c see Gibb v. Good- 

(e). Colchester •. Russell, Gwill. man, Bunb. 328. Gwill. 735. 

741. (n) Markhamo. Huxley, GwttU 

(/) Ibid. 1499. 

(g) Thompson v. Holt, Gwill. (o) Woolferston v. Matnwariflg, 

671. Gwill. 679. Banb. 279. 

(h) Ibid. (p) Ibid: 

Q2 
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liay (q) ; a modas of one penny at Eaflter annually, in 
{[211] lieu of the tithe hay growing on the premises (r); 
a modus of twenty-six shillings and eight-pence for hay, 
bmall tithes^ and Easter offerings (s) ; ten-pence for every 
Mre of meadow oP pasture yearly, and so in proportion for 
any quantity of such meadow or pasture less than an acre, 
in lieu of all manner of tithes arising on' the same, pay* 
able by persons occupying meadow or pasture land in the 
parish, but not residing within it (t) ; a modus of eight 
pounds for a fiurm of eighty pounds a year (u) ; one penny 
per head for sheep brought into the parish after Candle- 
mas, and dipt in the parish in lieu of tithe-wool (v) ; 
three-pence per head for sheep brought into the parish 
before Candlemas, and carried out before shearing time, 
as an average payment for the wool carried out upon 
their backs (to) ; and such payment may be applicable to 
the wool tithe, although not then due (x) ; a modus to pay 
a hearth-penny for all combustible wood (y) ; a modus for 
SL lord of a manor to pay six pounds in satisfaction of all 
tithes 'in the 'manor, and in consideration of such payment 
to tkkethe tenth shock, &c. _(z). 

4 

A modus for persons occupying lands in the parish, but 
residing out of it, to pay four-pence an acre for the tithe 
of hay, and the herbage of pasture lands occupied by 
them inr the parish (a), has also been held good, since the 

(g) Pole V, Grardiner, GwilL (w) Ibid, 

ecu 1 Bro; P. C. 214. («) Ibid. 

. (r) FiDch V. Masters, Gwill. (y) Green r. Hun, GwiU. 215. 

652. Bunb. 161. Cro. £1. 702. 

/ (s) Ibid. (z) Pigot V. Heron, GwilL 200^ 

(t) Sansam v, Shaw, Gwill. Q06. 2 Moore, 483. 

(tt).Edge o. Oglander, Gwill. (a) Chapman o. Bishop of lin* 

536. Bunb. 301. Vid. supra, 208, coin, Gwill. 679. Mos. kep.'260. 

(v) Ellis V. Saul, GwiU. 1326. 279. 
1334* 1 Anstr. Rep. 332. 
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parson has no reason to object^ that the modus was nob 
more extensive^ that it did not cover all the land in the. 
parish^ whether occupied by inhabitants^ or such as were 
not inhabitants ; for that had been more to the prejudice 
of the parson^ who in the principal case bad tithes in 
kind of the inhabitants for their land ; and as a modus 
for paying four-pence per acre for all the land in the pa- 
rish^ whether occupied by the inhabitants^ or not, had 
been good^ a portion of this modus is good^ because more 
beneficial to the parson : and it is certaip^ because he ig 
always sure of having either his four-pence per acre^ or^ 
what is better^ his tithes in kind. So a custom th^t every 
inhabitant of Sale^ who occupied pasture lands in Dale^ 
had immemorially paid tithes for these pasture lands to 
• the vicar of Sale, and that the vicar paid two-pence for 
every acre to the parson of Dale, was held a good custom^ 
though it depended on the uncertainty of an inhabitancy, 
and that the vicar of Sale's paying two*pence per acre to 
the parson of the other parish for this pasture, was the 
same thing as if this composition were paid by the occu- 
pier of the land itself, being equally beneficial to the 
parson (6). 

Such is the general nature of a modus (see supra, [135} 
140.); and such are the properties, which, are necessary^to 
constitute its validity. 

But notwithstanding these requisites are indispensable; 
and the rights of the chureh shall not be impaired by ana^ 
customary payments, unless sanctioned by the ruLes of 
law (e), a modus being presumed to be a composition 
in writing with the consent of the parson, patron, [3123 

(6) CoUfoEd 9. PearM^ Cro. (c) 2 y«s. 506. 
Biz. 136. 
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and ordinary before time of memory^ decayed indeed^ or 
lost by accident^ yet having grown into a prescription^ 
•tiall be allowed^ though it may not, in every respect^ 
appear a wise provision for the interests of the parties, 
it shall not be narrowly and strictly canvassed ; the courts 
OA principles of public policy being averse from intrench- 
ing upon such ancient usages for slight reasons: pur- 
chasers buy lands upon the faith of such moduses^ and 
are induced to give a greater or less price for the lands, ac- 
eording to the nature and value of the modus^ by which 
they are covered. The vendor proceeds upon the same 
confidence ; the parson accepts his living with the expec^ 
tation of these payments ; and in contemplation of them 
the lay impropriator purchases: it would, therefore, be 
unreasonable to overturn moduses upon trivial grounds^ 
and by these means to deceive purchasers, who bought the 
land with a view of paying no more than the modus, and 
tQ give the lay impropriator an undue advantage by suf- 
fering him to take the tithes in lipecie, for which he never 
stipulated (rf): Thus, although Ordinarily the occupier of 
lands be answerable for the payment, yet a modus payable 
by the owner of the lands is valid : As where to such a 
modus it was objected, that it was unreasonable, inasmuch 
as the parson was under the necessity of seeking for the 
party to pay him his modus, instead of claiming from the 
tenant either the modus, or tithes in kind ; yet the court 
held^ that this might be a fair agreement at the time of 
the commencement before memory, when the ownership of 
land was not subject to such fluctuation as it is at present^ 
iitid that the parson might have thought it more advan* 



(d) Hardcastle v. Sclater, Gwill. 504. and Sansum v. Shaw, Gwiil. 

788. See also Ekin v. Pigot, 3 806. Chapman v. Monson, 2 P* 

Atklt J)8. Gwill. 7«5. Harrington, Wto. 573. GwUl. 579. 
p. HortoB, 1 Br. P. C. 140. Gwill. ' 
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tageoug to have the landlord a security rather than a tenant 
in doubtful circumstances^ and that the court ought [^13] 
not nicely to weigh the yalidity of that judgment (e). So 
a modus that the occupiers of lands and tenements within 
certain vills, within the parish of C. not being parcel of 
the demesnes or granges of the monastery of C, shall pay 
several sums ; that is, 90 much in certain for each yill in 
lieu and satisfaction of tithes of hay growing within t^e 
yfiUs, it was insisted^ that this modus was void upon the 
lace of it : for Uiat it was unreasonable that any one oc- 
eupier should be liable for all the tithes of all the rest ; 
attd that it also was uncertain who wsis the person to pay^ 
for there might be several occupiers in one year ; but the 
court decided this to be a good modus, since it must be 
presumed, that at the time of entering iQto this agreement, 
one person was owner of a whole vill, |^nd that conse- 
quently by the branching it out afterwi^-ds, and dividing it 
into several, the parties could not destroy that inodus^ 
which was originally, and in its commencement good. 
Nor does it seem necessary, that the parson should make 
every one of the occupiers a party to a suit for thb modus^r 
because as it affects all the lands, each occupier is liable 
for the whole, and they are entitled to a contribution 
among themselves (/;. So where there was a waste be- 
tween two vills, N. S. and S. S., and the resiants and 
occupants of each vill have had common by reason of 
vicinage, a custom, that if any inhabitant of S. S. have 
any pasture ground in N. S. for cattle, which go on the 
waste, then he shall pay tithes to the parson of S. S« 
where he inhabits, and that in consideration thereof, . the 
rector of S. S. shall pay to the parson of N. S. four 
shallingSj and to the vicar eight shillings ; and that the 

(O Ord V. Clarke, GwilL 1437. (/) HardcssOso. Sclstsr, CwUl. 
AB8tr«6S8. 784. 
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party inhabiting within his parish shall be discharged df 
[314] tithes against the parson of N. S. : though it was 
objected that it was not equals it being unreasonable^ that 
the parson of S. S. should have all the tithes of lands of 
N. S. paying to the parson four shillings per annum^ and 
that the parson of N. S. should not have the same privileges 
in the lands of S. S.^ and that by law no parson is to 
'have tithes^ but of lands in his own parish ; yet it was • 
held^ that though the custom were hard^ yet being found 
by the verdict^ the court could not interfere; that there 
was a recompence^ such as it was^ given to the parson of 
N. S.^ and though not given* by the parties themselves, 
yet it was given by the parson of S. S., which is in effect 
the same (g). 

A lay person may also prescribe for tithes arising on his 
own estate ; thus a prescription^ that' the defendant and 
all those whose estate he had immemorially paid to the 
rector of the rectory and chapelry for the time being, 
four pounds yearly^ as a pension or payment in satisfac* 
tion of all tithes arising on the said estate ; and, that he 
and all those whose estate he held immemorially in re- 
spect of the pension so paid, had the tithe of all com, 
grain, and hay arising on the said estate, was held good 
in point of law ; though it was objected that if any agree- 
ment were made between a rector and land-holder, that 
a gross sum or annual payment should be made to him, 
and that the tithes should for ever after belong to the 
land-owner, the land would by such means become dis- 
charged of the tithe, and the tithe would from that time 
cease to exist; the court adopting the reasoning in Pig- 
got V. Sympson, that it shall be intended that at the 
beginning the lord had all in his hands, and then might 

« 

{g) Hickes v. Froud, GwilK 307. 
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|>re8cribe to pay a ram in discharge of all the tithes, and 
that when he gare the tenancies to hold of him, and al* 
ways after to have Uie tithes of these lands^ it is a very 
reasonable prescription^ for now he hath no more than 
what he had before, for he had them before by retainer^ 
and now he takes the tithes themselves. Hence it appears 
that two species of prescriptive rights may be asserted, 
first, to retain the tithes so long as the land remained in 
the original owner ; secondly, to receive them after the 
lands were granted out. The tithes, therefore, are, in 
such case, considered as existing always distinct from 
the land (A). 

On the other hand, where a modus was insisted on of 
one peitny, payable to -the rector annually, at Easter, by 
the owners, and occupiers of ancient tenements havipg 
right of common on S. common, in respect to which an- 
cient tenements the lands occupied by the defendant were 
set out, or allotted, as a modus for the tithes of grass 
arising either on the ancient estate, or common in right 
thereof, whether such common should be divided, or al- 
lotted, or permitted to continue undivided or unallotted, 
and whether the grass be cut and made inio hay> or whe- 
ther it be eaten by barren or unprofitable cattle; the 
modus was held to be void upon the face of it ; the court 
observing, that it did not appear that any agreement was 
made with the rector, at^ the time of the inclosure, re* 
specting the payment of any modus for tithes, or for sav- 
ing the rights of the owners of the farms over the lands 
when they should be inclosed, and that without some 
agreement it might be a question, whether the modus was 
not extinguished by the iaclosure ? But supposing that 
hy usage, antecedent to the inclosure, a modus of one 

(k) PhUip8 V. Piytherick, GwiU. 1 135. 
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penny had be^B |Nud for the fiUtst tnd the commone, 
it could not have been paid for hay on ttie com-* 
mons^ for the commons from the nature of diem^ and of 
the rights over them^ coaid not have produced hay. Such 
a usage could not have aflforded a presumption of any 
ancient agreement on the part of the reetor to receive, 
and on the part of the owners of the &rms to pay an 
annual sum in liea of the tithe of a tithable matter, 
which at the time of making it coukl not have been in 
the contemplation of either of the parties, as the subject 
of their agreement, and over which one of the parties 
had no right. For supposing the ancient rights <rf the 
owners of the farms to have continued after the indosure, 
yet the right of the owners ofthe&rms could not before the 
inclosttre be extended to any exemption from payment of 
tithe of liay, because if hay had been produced on any 
part of the common, it would not have belonged to the 
owners of the farms, who paid the modus, but to the 
owner of the land on which it grew, who was the lord of 
the waste (t). 

A parochial modus may extend to lands recmtly 
inclosed, but it is otherwise with regard to a fhrm 
modus (7). 

It remains now to be considered bow a modua may be 
discharged (JEr), and tithes may became due and payable 
in kind. 

A modus may be discharged by the destruction, or al- 
teration of the subject, for which the modus was payable; 

(0 Scott v. FenwicSe^ GkrOL iStt^ Vld. Mpr. 114. 184. IM« 
1250. (*) Yid, sopT. 5S, M. 

O) Bishop o. Chkhsiittri CbrilL 
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as where the prescription is for hay^ and gnss of any par- 
ticular quantity of land^, if the land be converted [216] 
into a hop gardeiii, or tillage^ the prescription is g^one (/). 
Thus^ as I have had occasion in a former part of this work 
to state {m), a modus for a mill^ when it was partly a 
corn-mill^ and partly a fulling raill^ in consequence of the 
fulling wheels being taken away^ and two mill-stones sub- 
stituted in their room^ was held to be discharged^ on the 
ground that what had been done was equivalenttotheerec* 
tion of two new corn-mills (n). So if there be an ancient 
mill under a buiUtng worked with one wheels and the owner^ 
under the same roof, erect two new wheels^ and two new 
stones^ this constitutes it in all respects two miUs^ and he 
cannot cover them by the same modus ; he might as well 
erect another mill on the same stream^ and call them both 
but one mill. The principle upon which it is decided that a 
modus is destroyed where two stones are erected instead 
(tf one^ is, because the miller is thus enabled to grind a 
double quantity (o). So where a water course was altered 
by the owner of a mill, and the mill pulled down by him, 
and rebuilt upon it, it was adjudged that the modus was 
extinguished (p). So where there is a prescription to 
be discharged of all tithes by delivering deer out of a park 
annually, and the park is disparked, the prescription is 
destroyed (9). But where a mill had originally only two 
pair of stones, and a third pair had been added, the whole 

(/) 2 Inst. 490. 1 Roll. Abr. & snpra, 153. But see Cowper o*. 

651. Andrews, Gwill. 275. Moore, 683> 

(m) Supra, 47. in which the question was, whether 

(n) Talbot v. May, Gwill. 782. a modns for a park of 3«. a year 

3 Atk. 17. and a shoulder of every third deer 

(o) Ibid. killed in it, was determined by 

(p) 1 Roll* Abr. 652. disparking; on which the court 

(9) Htttton^ 5S. SeeGwaUOQS. wu e^ally divided. 
3 



217 , Lam oj Tithes. Chap. VIII. 

being carried by the original frame and wheeld^ and 
the mill being incapable of working more than two pair 
of stones at one time ; a modus for the mill was never- 
theless established (r). So if the modus cover the land^ 
and the mill is merely an accidental quality^ the destruc- 
tion or alteration of the mill^ does not amount to a dis- 
charge of the modus {s). In like manner^ where a party 
wajs seised of lands, for the tithes of which he had imme- 
morially paid five shillings and fourpence, and he built a 
corn-miU upon the same^ it was adjudged he should pay 
no tithes for the corn-mill, because the lands were dis- 
charged from the modus ((). So where there was a 
modus for lands contained in a park, which belonged to 
one person originally, and was afterwards disparked, and 
divided out among several persons, that was held not to 
destroy the modus, for the prescription went to the land, 
and not to the park ; consequently, as it was a modus in 
respect of the land, it was not destroyed by dividing the 
hnd (li). So where forty-eight acres of common lands 
were subject to a modus, and an agreement was entered 
into between the defendant, and the parson, and those 
who had a right to feed upon the common, to make an 
inclosure, and an act of parliament was passed for that 
purpose, by which it was provided, that they should ^"J^y 
all their rights in severalty, as they did the right of com- 
mon before ; these forty -eight acres being allotted to the 
defendant in lieu of common, they were held to be still 
covered by the modus ; for although the recital in the act 
used only general words, yet it shewed plainly the inten- 
tion of the legislature to have been, that every person 

(r) Goodwin v. Wortiey, GwilL 3 Atk. 17. 

715. (0 1 l^ll- Abr. 652. 

(0 Talbot a^ May, GwilU 793. (ti) See GwUL 785. 

1 
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fihotild enjoy* his aUotment^ in the same way as he did 
the subject in lieu of which it was made^ and that was 
liable to the modus (t;). 

But in a case^ in which the owners of a certain demesne 
claimed the benefit of a modus in lieu of tithe of corn, 
grain, and hay, and by an act of parliament a common 
was inclosed, and ninety acres allotted to the owners of that 
demesne, a clause in the act that the divided lands before 
parcel of the common, should be holden by each person, 
to whom the respective divisions were allotted, subject to 
the same charges and incumbrances as their own former 
land, to which they are allotted, and consolidated, were 
before subject ; and also a clause that the act should be 
construed beneficially to the land owners to whom the 
respective divisions were allotted, were held not to extend 
the modus to the allotted lands ; the court being of opi- 
nion, that this case was clearly distinguishable from the 
easel havejust cited, since the demand of the impropriator 
in the principal case was of the tithe of com, grain, and 
hay. But corn, grain, and hay could not be part of what 
grew on a common ; the tithes, that arose upon the com- 
mon, could only have been tithes of agistment, or of lambs, 
calves, wop], milk, and other species of tithes, which 
could have been the produce of a common ; that, there« 
fore, the exemption could not relate to any other but 
such specific tithes, and was not comprehended within the 
substantial idea of a modus or compensation insisted on 
by way of exemption from payment of tithes, for those 
lands, which were part of the common, but which then 
produced corn, grain, and hay ; for the rector could have 
no benefit from this modus, which was confined to the 
tithe of com, grain, and hay, in respect of any species 



• / 



(v) Stockwell V. Terry, Gwill. 823, 1 Ves. 115. 
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of tithe which could arise from the common, while it re^ 
mained common. In shorty that the decision in this cue 
rested on the same principle as the. decree in the case last 
cited^ that what was before exempted should continue ex- 
empted, and what was before not exempted should pay 
tithe (it). 

A modus shall not be affected by a modern temporary 
interruption, as for example by not baring been yielded 
or paid for twenty years (oc). So if there be a modus for 
hay in Blackacre, and the occapier sow such acre seven 
years together with corn, this shall not destroy the modus, 
^ but it shall continue when the acre is made into hay. So 
if the vicar be endowed of tithes of hay, the same close 
when kept as meadow, and mown, shall pay titties to the 
vicar, and when sown with corn shall pay tithes of com 
to the parson ; consequently it is not necessary that the 
same land should always pay a modus, but it may somot- 
times pay tithes in kind, and sometimes a modus, and yet 
the modus subsist (y). 

Nor does unity of possession destroy a modus ; thus in 
a case, in which a prescription was alleged, that the queen, 
and all those whose estate she hath, had used to pay to the 
rector of Kingswood two shillings and four-pence yearly, 
in satisfaction of all the tithes of certain land in Kings- 
wood ; and it appeared in evidence, that the queen had 
the estate of the abbot of Kingswood, who was owner of 
the land, and rector in fee in right of his abbey, whence 
it was inferred that the prescription was void ; inasmuoh as 
the abbot could not pay himself, nor could the queen, 

(w) Moncaster v. Watson, Gwill. 653. 6wm. 1570. 
905. 3 Burr. 1375. (y) Brown's case, Godb. 194. 

(x) Newell v. Hicks, S Ii^t cited d P. Wnt. 170 
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who has now the estate of the abbot ; but that the pre^ 
scription ought to have been stated^ that when the queen 
demised the land^ the occupier had used to pay the modus ; 
the court were clearly of opinion^ that unity of possession 
is not a perpetual discharge of the tithes^ nor of the re- 
compence in lieu of them^ and consequently that the re- 
tainer might be r^arded in the light of a payment to him- 
self (z). 

The next species of partial exemptions to be considered 
are compositions real. 

A real composition is when an agreement is made be- 
tween the owners of land^ and the parson or vicar^ with 
the consent of the patron and ordinary^ Uiat such landa 
shall be exempt from the payment of tithes^ in considera- 
tion of some land> t)r real recompence allotted to [)220] 
the parson in lieu^ and satisfaction of them : It does not 
mean every substantial permanent security for the pay- 
ment of the composition ; but land mbslUuted in lieu of 
tithes ; or a rent charge issuing out of land (a) ; or a 
composition of an annual sum out of the profits of a 
maner; for though in the last instance^ it was insisted^ 
that the composition was void upon the face of it^ since 
the payment was not to arise from the manor or park, but 
from th^ profits of the manor, and that eventually there 
might be no profits^ and the composition was therefore 
bad in respect to the precariousness of the recompence ; 
yet the court established it (6). 

This Species of agreement was allowed by the law on. 

(t) Chambers v. Hanbury, Gwill. Gwill. 109. 3 Atk. 809. 
308. Moore, 527. (b) Sawbridge v. fientoii) 6will« 

(a) Attorney General V. Bo wlesy 1397. 2 Anstr. 373. 
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the principle^ that the clergy were not ]\ke]y ta be pri^u? ^ 
diced by such composition^ since the consent of the ofdi-'^ 
nary^ who^e duty it is to guard the rights of the church ia 
general, and of the patron^ whose interest it is to protect 
that particular churchy were both made eas^nt^al to the. 
validity of such composition; but experience haying shewn 
that these precautions were insufficient^ and l^he possi^-: ^. 
fiions of the church being by means of such agreementi^ 
frequently impaired^ the disabling statute of the 13th of 
Eliz. c. 10. referred to in the commencement, of this work, 
was passed^ which prohibits^ among other spiritual peraoQf, -^ 
all parsons and vicars from making any conveyances of . 
the estates of their churches^ other than for three.lives^ or 
twenty-one years. So that now by virtue of this statute 
no real composition made since the l«Sth of Eliz. is good 
[S81] for any longer term than three lives, or twenty -one 
years^ though made by consent of the patron^ and ordint^ry.i 
Thus the mischief has been effectually obviated, such con^ - . 
positions being now rarely heard of, unless by ^uthwity*^^. 
of parliament (c). . . - 

The distinction between a modus and cotoiposition. reii 
is clearly settled. A modus must be taken to have.imme* ^ 
iDorially existed, and it requires no other evidence to- *^ 
pFOve it than immemorial usage : a composition real myfit / 
have commenced within time of memory, and its com^ 
mejicement must be proved; for otherwise every bad 
modus would be set up as a real composition; but to 
establish such composition real^ it is not requisite that the- 
deed by which it was created, should be shewn ; for that 
purpose, it is sufficient to adduce evidence, from which it 

(c) 2 Bl. Com. 28. 2 Wooddes. also Attorney General v. Bowles, 
106. Gwill. 691. Ekins v. Dor- 3 Atk. 809. & Gwill. 109. Deg. 
mer, Gwill. 800. 3 Atk. 534. See p. 1 1. c. 20. 2 Bos. and Poll. 206. 
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may l>e inferred, that such deed did once exist, and by 
which the court is warranted in presuming, that such com- 
position took place, upon a solid and legal foundation : 
thus the consent of the ordinary to the composition real, 
•hall be presumed from length of time, and where it ap- 
peared that king Edward the third entered into a compo- 
sition real, as owner of the land, and as patron of the 
chttrch, it was held, that he might also be presumed to 
have acted on diat occasion, as supreme ordinary. After 
an acquiescence in such agreement by successire incum- 
bents during a long period of time, it appears by a series 
of authorities, that the courts are averse from disturbing 
the quiet of a parish, and lean to the presumption, [228]' 
that in the transaction omma solemniter fuisse acta (d). 

An agreement by the parson, patron, and ordinary, con- 
firmed and established by a decree in equity, since the 
statute of the 13th of Eliz., though some centuries ago 
deemed binding (e), it is iiow settled, can bind only the 
parties to the same, because property can be affected only 
by the law of the land. Thus to an information brought 
by the Attorney Generail, at the relation of Dr. Blair the 
rector, for an account and payment of tithes in kind, the 
defence set up was, first, an agreement entered into in the 
year 1664, between a former rector, and the owner of the 
lands in the parish, for accepting a yearly sum of eighty' 
pounds in lieu of tithe ; and ferthef, a decree was insisted 
on, which appeared to have been pronounced in 167T 



(d) Heathcote v. Mainwaring, GwilL 680* and Robioson 9« Ap« 

Gwill. 1345. 3 Bro. Ch. Rep. 217. pleton, 1101. Ibid, and Startup v. 

Sawbridge V. Betiton, Gwill. 1397. Doddertdge, Gwill. 587. See Hay' 

S Anitr. 372. Benson o. Watkini, wood v. NicholU, Gwill. 1130. 

Gwill. eit. Banb. la Franklin (4) See O'Cotuior v. OMi V 

Vk JSbAssm^ GwilL 1238. Sse also Ves. jon, 537. 
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lietween the same parties, with the exception of tk^ bJvf^^JI^ 
viho waA no party to the a^eement It was also ur^ed^ 
that a court of equity could aot relieve ; and lastly > thf^ 
length of time was objected to> as a bar to. the plain^i^'s 
demand. But lord Northington C. was of opinion^^ that, 
the agreement was on the face of it unequal in respect od^ 
the consideration stipulated to be paid to the rector ; Sqv^ 
it appeared^ that the agreement was jentered into in order, 
lo effectuate an inclosure of the open fields in the parish } 
and that no consideration was allowed in respect of the 
future improvement of the lands by 8UG;h incloMire^ of 
which the occupiers would peap the benefit^ an^ which 
was always allowed in <every .private bill for an indorare. 
[233] That even if the agreement were equals it wofild 
iiot bind the successor in the rectory, but wouM be voi4 
as. against him. That as to the decree, it^ppaarc^ to 
have been made in a cause bv consent between, the same 
parties, except the bishop of the diocese, a mere, foiyn^i 
vpaMy. That the parties themselves did not coujd^r thf^, 
agreement as binding on the rector ; for Ihey regarded thf , 
annuity of eighty pounds as not being an adcqua^ cqasi- 
deration for the rector's having relinquished his tithes in 
kind; and, therefore, they entered into a new Agreeroeniy 
hy which they contracted to allow him the additional^ sunt 
of sixteen pounds eight shillings and seven-pence per i|q^ 
num ; and on being allowed that addition, the rector bf. 
his answer consented to have the agreement established^ 
and although the decree founded on the agreement in 
terms bound the successors in the rectory, yet it was in- a 
cause by consent, and could have no such operation ; and 
as to the cases cited to a different effect/ his lordship dis- 
allowed their authority. That the agreem^ent and decree 
being laid out of the case, a court of equity might give 
il^lief : ^Eguitaa sequitur legem. That it is a fixed rule at 
law, that no prescription cm run against the church, and 
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<iiat length of time ought in this case to be no bar. And 
Aet:otirt^ after obserring that if the parties bad made an 
allowance for the fatnre intproved valne of the tithes^ the 
Sector might have been left to his legal remedy^ decreed 
An account of the value of the tithes vrhich had accrued 
from tke time of filing the information^ and that the 
balance of such accounts should be paid to the relator ; 
and the* decree was affirmed tm appeal hy the house of 
Lords (f). 

There are also other species of composition than {)8S4^ 
f onipositiaiis real. Thus a composition to have a cow^ and 
a certain number of otfier beasts fed in a wood, in lieu of 
tithes of pannage, is good {g). So in an miction of trover 
fcft a lamb, and a sheaf of wheat, a special verdict wa!^ 
ftnind, that between the years ISIG and 1261, there was 
i composition between the abbot and convent of the abbey 
ai Fountains of the Cistercian order, and the prebendary 
^ Stodley, that the abbot and convent should be for ever 
free flrom the payment of tithes of their lands which they 
tilted with their own hands, within a certain grange, 
within the prebend, and that they should pay tithes for all 
lands without the grange, and that the abbot and convent 
should pay annually to the prebendary and his successors' 
five marks. It was further found, that m the year 1359, 
there was another composition, reciting the former ; but it 
was not found that this was confirmed by the patron and 
ordinary, by which the prebendary and his successors were 
to hbve their election yearly, either to receive tithes in kind 
(^ corn and grain arising within the places afoi'esaid, as 

(/> Attorney General k Blair Ltet. 107* .Jones t^^.S^ow^Gwili-L 

s.Cholmlej, Gwill. 014. AmbU 1109. Cuthbert y. Westwood, 

510. 4 Bro. P. C. 33^. And Cart- Gwill. 666. Gilb. Eq. Rep. 230. 

Wright O.Cotton, in the Exchequer, {g) GwUl. 116.- Qnerj if thif 

Mth of April, 1770. S. P. 3 Woodd. be not a composition real ? 

R2 
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-wdl of hndg in the hands of the abbot aiul ci»n«eat m uh 
4he hands and manurance of tbeir tenanted or to.rec^v^ 
five marka, -go as anch election were notified to the alibot ; 
and for those years^ in which the prebendary should choosy 
to receive tithes^ the five caarks were not to be paid. It 
was then founds that the possessions of the abb^y came to 
the crown by statute Slst Hen. VJII. and that at the tin^ 
when the action was commenced^ the defendants were pf?o- 
prietors of the lands^ and that the plaintiff was seis^ in 
fee of the prebend^ and that a lamb and sheaf were then 
Mnovant upon the lands. The court of eju^equer held 
that the aecond composition did not affisct the «ucceaso9rs cif 
[2253 the prebendary^ and that^ therefore^ the abbot was 
fiet bound by it ; that the power of election was gofte^ and 
consequently the first composition should stand fuoad Yetv 
TM tnpropriis manibua ; and that for the others^ tithes in 
Und might be taken as before (A). 

Farther^ in a case^ in which the lessee of tithes agree|^ 
with the owner of lands for certain collateral coosiderar 
tions not to take tithes in kind from the tenants for twelve 
years^ but to accept a reasonable composition not exceed- 
ing three shillings and sixpence per acre^ and thereto 
bound himself and his assigns^ this agreement was held 
void^ from the uncertainty of the sum to be paid ; and th# 
under lessee^ who sued the tenant of the land for tithes in 
kind^ obtained a decree in bis favour (t). 

Nor is it necessary that the composition should foe in 
vriting ; but a parol agreement for that purpose shall b^ 
allowed to operate. Thus to a bill by the lessee of the 
rector for tHhes in lund^ the defendants pleaded a verbal 



(&) l9(Wbj «^* Wyv^ll, GwiU* (0 Brewes 9; HiU| Gwilk 
4tl«; i418« ▲nitr.41St 
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9igtetmtnt bHwteaHiem and the rector^ diattlMy sIimU^ 
tetain'tkeir tithes for thRe years^ p^yin^ a certain sirni dt 
mbtfiey ; and a question was raised^ whether the abova 
agreement was binding upon the rector and the pfauntii!^ 
and the coutt declared the agreement .to be valid (j). Sc- 
at parol agreement for n composition^ made between tfie 
occupier; and the agent of a proprietor of tithes^ wHl bind 
the- proprietor {k). But it is clear that where there is i^ 
composition between tbe parson^ and the occupiers, and 
the money paid and accepted during the incumbent's life ; 
yet, upan his death, the suecessorraay sue for the tithes 4ii. 
kiad^ without notice that be refuses the composition, be* 
cause it 'determined by the death of the incumbent [9M3 
iil^ho made it, and the successor may continue, or ware it 
at bfflf eleetidti (I) ; and^ even aif agreement by deed be* 
tweefi the vicar, and the patron, with the consent of tlift 
ordinary, and the inhabitants of a vill within the parish^ Sbm 
pay six pounds in lieu of all tithes arising within the vilT 
acquiesced in for a hundred years was held not to be bind- 
ing on the successor oC the vicar (w). Sueh also was tl» 
decision in regard to an agreement for* the acceptance of 
land in lieu of tithes/ entered inta subsequently to tha 
statute ISth Bliz. though sanctioned by the concurrence 
of all' parties interested, and confirmed by a decree in 
Equity (n). But if upon coming to the living the sue- 
cessor accept the coihposition, that will amount to a eonfip* 
mation so far as to oblige him» to give noltoe of his re«- 
nouncing it, and demanding tithes in kind, before he 
brings his bill ; for withotft tfach notice the occupier 
inaking a tender of the money before the commencement 



^ 



0*> Keddington v. Adamson, (/) Brown o. Bsrlow, GhrUl. 

GwiU. 611. Sed Vid. S. t. Iiinot. 1001. 

Ibid., and supra, 33. (m) lAoji v. Mortimer, 6wiU«^ 

(k) Chave v. Calmal, 3 Burr. 1090. 

1873. GirilU K». (n) Jonai «. Soow, CwiU. 1199. 
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of the ftoit, an4 olpsriiig by bit aoswartapay it^ tiiillirat 
be liable to costs ; but in mart cases will be entitled to big 
oQsts f Fom the parsoQjr if be reliea on tbe tender for hJ9 
defence ^o). 

If tbe vicar ebew a compositiod^ tbat the parson used 
only to have the tithe of com, the vicar shall have the 
lithes of rape seed^ hops^ and other tithes^ comparativdy 
of modem introduction into this cqantry (jp). 

_.,'.-. « ...... 

^y In. case a bill be filed for a composition for. so much if> 
the pound according to the rent of the land^ ^he accwnt 
([2S73 is consequential to the discovery^ as well as in the 
case of suing for tithes in kind ; though it was ol^ected 
on the part of the defendant, that the discovery once ob- 
tained, it was a question solely at law^ and tbe subject of an 
action of assumpsit (9). 

- -. . • ( . .-.-, 

Withreqmctto notice of the determination of acompo^- 

sition; such notice must be given by analogy to th<^ notice 

given in bolding of land, and is regulated in the same 

manner as between landlord and tenant, fyoja^ y^ to 

year ; for the composition with the occupier is similar to a 

lease to a stranger : therefore, if a composition for tithes 

be made by A. as proprietor, and he grants a lease of them 

to B. whose interest is afterwards determined before any 

alteration is made in the composition, A. cannot determine 

it without giving six months' notice (r). And upon this 

principle in the Kensington case above referred to (n^a, 

(o) Brown 9. Barlow, GwilL (r) Wyburn v» Tuck, Ghrill. 

1001. 1517. and 1 Bos. fr Pol. 458. Tid. 

(j>) Robinson 9. Brooke, Girill. ReyneU v. Rogers, GwUU 012. 

4n. Hilton V. Heath, Gwill. 845. See 

(9) WorraU v. Nicholls, GwilL also FHce 9. ElToy^ GwUL 91L 
1802. 
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laSi Id4);it wis ext^rtstly decided by the hottsi df 
m ^^heurrehce with the unanimous opinion ef the judges^ 
fhftt a nfbtice given upon the eighth of September to de-* 
tfermine a composition from year to year^ such year com* 
mencing on the twenty-ninth of September^ is by no. 
hieiins suificiient to determine such a contract (jal) : Nor 
ff a notice be too late to determine a composition from 
year to year^ will it be suflScient to determine the compo* 
sition for the succeeding year.(t)- But where, a com]^« 
sition is payable at Christmas ; notice at any time befon. 
Christmas^ given expressly for the succeeding year^ will b« 
sufficient (ji). 



tt seems competent to ailefendant to object to [2S8]] 
the want of a sufficient notice to determine the compo-p 
sitioD^ though he insist upon it also as a modus ()»). 



(«) Adams 9^ WaUer^ GwUl. 

(0 Biihop 9. CbichMtar^ GwUL 
1321- 

(») Glass 9. Caldwall, Gwill. 
iOSO. tid, Walter 9. Flii^, GwilL 



085. 

(9) Bishop V. Caiichester, GwUl. 
13^3. Sed Tid. Atkyns o, Loid 
WUloii(]iby da Brookt, GwUL 
1413. 
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CHAPTER IX. 

t 

1 

Of Tithes in London. 

» 

ANTECEDENTLY to the reformation and the dim- 
lution of monasteries^ the maintenance of the secu-' 
!ar clergy of the city of London^ a suhject involved in Qon« 
siderable obscurity^ seems to have arisen principally from 
voliintary oblations^ and from personal tithes^ vrhich were 
nearly of the same nature : But certainty in respect to 
-the quantity^ value^ or specific articles to be ofiered, not 
being prescribed by any canon or law^ frequent Utigationt 
arose between the clergy and the citizens^ and inhabitants^ 
relative to such payments ; the progress of vfbich is mi*- 
nutely traced by Dr. Burn; but it is altogether unne« 
cessary and uninteresting to enter into any detail of these 
disputes ; it is sufficient to observe^ that at the period of 
the reformation the provision for the parochial clergy of 
London^ on whom the functions before exercised by the re- 
gular priests had devolved^ had become veiy preeariousy 
and inadequate (a). 

In order therefore to remedy this deficiency^ and to 
adjust a matter of so great concern^ it was submitted to 
the archbishop of Canterbury^ and the lord Chancellor, 
and other lords of the council ; and they made an order 
for the payment of tithes within the city^ according to 

(a) Bennett v. Trepass, GwilL also Dunn v. Burrell and Goffe, 
640. 2 Bro. P. C. 437« See GwiU.d09 13 Yes. Jon. 16^ 17. 
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the rate of two shillings and nine-pence in the poand. 
This order or decree was first prorou^ated by proclAma^ 
tion^ and afterwards established by act of parliament, the 
27th Henry the eighth^ c. 21. But the same not being «!«• 
together complete^ a subsequent order or decree was pro» 
nounced by the Lords for the like purpose with some [2S0] 
additions^ and was. confirmed by the statute 37 Henry 
the eighth^ c. 12 (6), by which a proper provision for 
(hat learned body was finally ascertained/ and regulaled^ 
which, after appointing arbitrators^ sect. L was to the 
following effect : 2, HThat the inhabitants of houses, and 
occupiers of shops and other buildings in the city of Loa« 
don and its liberties, shall pay to the parsons, vicars, and 
trurates after the rate of one shilling and four^pence half-^ 
penny for every ten shillings annual rent; and for ev^ry 
' twenty shillings annual rent, two shillings and nine-pence; 
and so for above the rent of twenty shillings by the year, 
ascending from ten shillings to ten shillings, according to 
the rate aforesaid : 3. That if any lease of such houses or 
other buildings shall be made by fraud, reserving less than 
the accustomed rent, or without any rent reserved upon 
the same by reason of any fine, or any other fraud, the 
occupiers shall pay according to the aforesaid rate, on the 
usual and fair rent before the making of such lease : 
4. That owners occupying their own houses, shops, or 
other buildings, shall pay according to the same rate, on 
the last rent : 5. That lessees of a house of other build* 
ing inhabiting part and letting out the residue, shall pay 
after the same rate according to the quantity of th^r rent 
by the year : 6. That where lessees of diverse houses and 
other buildings shall assign or let out some or one of such 
buildings, or, 7. where a lessee of one house or other build* 
ing, shall let the whole of such house or building to one or 

(») BwiHtt 9. TniNMM, ChriU* 649^ 044. Ocsge, p. 3. c. 8«4 



iMire pcmon or persons^ the occupien sllall pay accotdiiig^ 
f6 their respective proportions of the rent : 8. TJiat-dwell*- 
ing^-bouses converted into warehouses^ or warehouses coiii- 
verted into dweUing-houses, shall be subject to the same 
f«tes: 9. That where any dyehouse or brewhoase, wttk 
implements for dyeing or brewings shall be demised wftft 
a rent reserved^ as well in respect of such impIemeBti as 
£S313 of such dyehouse or brewhouse^ it shall be subjeet 
to the same rate with t^e third penny abated : end that a 
principal house with a quay or wharf having any crane or 
gibbet shall pay after the like rate, with like abaletifent ; 
and that wharfs belonging to houses without crane or 
gibbet, shall pay the same as mansion-houses : 10. Tbivt 
where any mansion-house, vnth a shop, stable, warehoase^^ 
and other appurtenances, shall have been occupied toge-^ 
tber, and shall be aftervmrds severeil, each part shall bir 
subject to the same rate according to the several rents re*' 
served : 11. That the tithes shall be payable ^aarterly af 
die four most usual feasts of die year : 12. That every' 
householder paying ten shfllings rent or above, shall* for 
himself be discharged of his four offering days ; but hi9 
wife and &mily taking the rights of the church at Easter, 
shall pay two-pence for their four offering days yeariy : 
13. That where a house shall have been let for ten shik 
lings yearly or more, and shall be subdivided into parcels 
yielding less than ten shillings yearly, the owner or prin- 
cipal lessee shall pay the whole rate, and the under lessees^ 
shall be discharged paying two-pence yearly for their four 
offering days : 14. That for such gardens as appertain not 
to any mansion-house, whieh any person holds for pleasure 
or his own use, he shall prity no tithes : but if he hold such 
gtardeil, containing half an acre or more, and shall make 
%ny yearly profit thereof by way of sale, he shall pay tithe 
for the same^ after such rate of his rent as first above speci- 
fied : 15! That if any such garden^ then being of the quantity 



ilX. Of TMka in LottdiM. iOt 



nf ImiS an acre or 'more^ he thereafter by fraa4 divided 
4irta lets quantities, payment shall be made accordtng to 
ihe rate aforesaid : 16. That the houses of the nobility in 
iheir own hands, and the halls^ of com|[>anies unletten^ 
which haYe not in times past been used to pay tithes/^sbdl 
be exempt: 17. That the same exemption shall extend to 
shadsy stables, cellars, timber yards, and teinter yavdf, 
which were never parcel of any dwelling-house, [0883 
and ^ve not been accustomed to pay tithes : 18. Providec^ 
that where less than the above rate hath been accustoned 
to be paid for tithes, the accustomed rate shall be cbnti^ 
nued: 19. That disputes shall be decided by the mayor^ 
by the advice of council, with costs at his discretion and 
that of his asststmits : 30. That if such disputes shall not 
be «o determined within two months, the lord Chancellor^ 
en complaint to him made within three months then next 
following, shall decide the same with such costs as shall be 
thought eonvenient; provided that if any tenement^ onf 
aepount of great ruin or decay, shall be let for less than 
the usual rent, the occupier shall pay only after the rate 

of the rent reserved. 

• .  '  . • 

In consequence of the fire of London, and. its extensive 
ravages, it became necessary for the legislature again to 
interpose in respect to tithes payable within the city; and 
accordingly the tithes of those parishes, the churches oC 
which were by the fire of London either demolished, or in 
part consumed, whether remaining single or united^ were*, 
by the statute f2d and 2Sd Gar. 2. c. 15. reduced to a cer<* 
tainty (c) ; and the sums so ascertained, with ^ebes and 
perquisites, gifts and bequests to the respective parsouy 
vicar^ or curate of any parish, were declared to be tiM» 

(0 Yids Afipsndix^ 



uniivtl maintenanoe of the respective parsons, incars, and 
^curates, as therein particulariy mentioned. 

The annual tithes of those parishes as settled by stat 
S2 and 2S Garr. II. c. 15. ; were augmented by stat. 44 
Geo. IIL c. Ixxxix.^ entitled, ''an act for the relief of 
certain incumbents of Hyings in the city of Lpndon/*^ 
whereby after reciting that the said first mentioned act 
had fftiled in providing a proper maintenance for the 
parsons, vicars and curates in those parishes, inasmuch 
as the respertive incomes being by the said act fixed 
atvei^ low rates^ the same are by the decreased v%« 
ine of money^ the enhanced price of all the necessaries 
of life^ and by various other circumstances peculiarly at- 
tached to the incumbents of the city of London, become 
greatly insufficient for the due support of their situatiop 
and character : It is enacted^ that instead of the aauual 
tithes of the parishes within the city of London and the 
libeyties thereof, whose churches were demolished, or in 
part consumed by the fire, the annual certain tithes or 
sums of money in lieu of tithes of those parishes^ shall be 
increased as therein stated (d) : That the sums of monejT 
so to be paid in lieu of tithes shall be the annual mainr 
tenance of the said clergy, over and above glebes and per* 
quisites, gifts and bequests to them respectively : That the 
aldermen, and common council, and church-wardens may 
jHtke assessments on houses and other buildings, .sulgect 
to an appeal to the lord mayor and court of aldermen, and 
Ihe assesshients may be altered every seven years: That 
Ibar transcripts of such assessments shall be made, one . 
bf which -e^hll be> deposited in thi town dark's office cC 
Ihe^' said %ity, another in the rpgistry of the consisUoy 

(i) VMs Appendix. ' 
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ecmrt of the bishop of London^ another in thre veitry of 
^e parish^ and the remaining transcript shall be deltt^ced* 
to the incumbent : That the said sums shall be payable by 
quarter^ payments on 9dth December, ^th Marcb, 04th 
June, and ^h of September, in every year: TPtet the 
impropriators in those parishes shall continue to pay what 
they have been accustomed to pay. 

On the above mentioned decree and statute of the \^S3f] 
S7 Henry the eighth, c. 12. a variety of points have arisen 
and been discussed ; as for example, with reference to the 
extent of the exemption of houses and buildings within 
ttie city ; whether racb exemption is to be restricted to the 
houses and buildings expressly excepted by the sfotute, 
or whether it shall be permitted in any other cases ; with 
respect to the import and operation of the word '' rent," 
as used in the decree ; as whether it means actual rent, 
or estimated rent with reference to the value, a point in- 
volving in it the consideration of houses in the occupation 
of the owners themselves ; at what rate the payment in 
Kett of tithes diall be made as authorised by custom ; wha^ 
ihall be the consequence of erecting new houses on the 
ocite of old houses, or of erecting a house on the fciteof a 
building, as for example, a shed, which was not ([234]] 
Kable to the payment of tithes. 

Thus, where to a suit for tithes of a house in LondoD^ 
it was insisted that the house belonged to a priory whieh 
were discharged of tithes by a papal bull ; the court hekt 
tiiat by the common law houses paid no tithes, and the 
right in that case arising immediately on the statute^ 
being enacted, which imposes them generally upon every 
house, no exemption shall be allowed but to such libuies 
u axe specially exempted by the statute itself (e). 

(t) 6ma9. PIpsTi GwiU. 104. Cro. EUs. S78. 
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reipeet. to the import ^ the term, '* r^nt/'' 
% qiiMtiDn was Fatsed, whether a rent for hdf a ytta of tf 
Hottfe io London, and afterwards for another half yeilr/ 
^M^jfiearly rent within the meaning of the statnte: It 
was roKihred in the affirmative (/)/ 

So where the tithes of a house in London were cld4med^ 
the ancient farm rent of which was fire pounds at the~ 
time of and subsequently to the decree and statute, and a 
bl^w lease liad been recently made of the house, resertrinjgf 
th^ rent of five pounds a year, tn addition to which a^ 
great income or fine was covenanted to be paid yearly, at- 
the time of payment of the rent, as a sum in gross ; it war 
contended, that such reservation and covenant were 
evidently fraudulent, and with a design of depriving the 
parson of the tithes of the true rent of the house, whidt 
belonged to him by virtue of the decree and statute, for 
that*the whole might have been reserved in the shape of 
rent; but it was resolved by the court, that if so much 
rent be reserved as was accustomed to be paid at the time 
<^ the statute, whatever fine or income may be paid, the 
[)2353 parson according to the true construction of the Ae-^* 
crea^ can complain of no fraud ; for the fraud thereby* 
prohibited, is, where less rent than vms then accustomed- 
to be paid is reserved, or if no rent at all be reserved ; ^ 
for then tithe shall be paid according to the rent which 
vnu^ tjben last before reswved : and it was farther resolved, 
tliat in respect to such houses as were never leased, but 
ii^abited by the owner, this was o castis tnmsfUB, and:^ 
tjitt theyw^re not within the decree and statute, and 
<;Qnsm|lKent)y uot liable to any payment for tithes (g). 



Pvt in tlfe wme case it vraa dearly held^ that if no, fine. 

(/) MsiAftome a. Taylor^ Noy. (g) Skidmors v. BcU^ < Inst 
190. Ses al8o Gwill. 329; in nott. (Xp^ 



t^4P..IX. Df JMe9 ht London. 99$ 

OTf income be paid^ yet if no rent be reserved/ the {nfton 
sbeJl have the tithes according to the decree ; for that tha? 
•case stated by the decree is stated merely as anexamplaj- 
or reason why no rent is reserved ; and virhether any fiae; 
or income be paid^ or not^ is immaterial to the pamm. 

The seconds however, of these points appears questim*' 
al^, and unsupported by reason^ and the spirit and in-» 
tention of the decree. There seems no ground for ex* 
ejpp^ing houses^ because they were never in lease^ and 
fdways in the occupation of the owners. And in a re^ 
ceiit case, which I shall presently mention, it was denied, 
by ^he court (A). In regard to the first pmnt, it was 
maeb discussed, in a case in which A. being seised in fee 
of a house ia London, which from time immemorial had 
been . let for five pounds per annum, made a lease of it, 
reserving the rent of five pounds per annum, with a co* 
venant also for the payment of one hundred and seventy*- 
five pounds in the name of a fine and income to be paid 
in several sums of twenty-five pounds per annum during 
tbe^erm; that is, twelve pounds ten shillings on ona 
of the days on which the rent was made payable, and 
t^veive fMmnda ten shillings on the other of such [23S] 
days: And it was considered as very dubious, whether 
tithes were payable under the decree and statute, acconI« 
ing to the ancient rent only, or according to the aacienC' 
rent and the sum reserved for the fine and income ; or, in: 
other words, whether the parson was entitled to his tithea - 
after the rate of five pounds per annum, or after the 
rate of thirty pounds per annum (£). Howevtri it vi^aa' 
held by Lord Loughborough C. in the minor canon's 
coae, that the defendant having set forth his lease at.a low 
realty and a. fine, and alleged, by hii answer, ^t 1^ had 

i 

^h) Infra^ 245. (t) Durm v. BttiTsli;<}wiiL IMr 
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never beard of any greater rent beii)^ paid, 
being no evidence to the contrary^ be waa ttaUe only 
Gording to that rent (J). 

But it hat been expressly decided^ that the rata efdered 
by the decree and statute to be paid out of the rent of 
biases in London is assessible oa the improved rent af 
ancb houses (k). 

Yet, generally speaking, a defendant in such case laay^ 
ket ap a customary payment to protect himsdf against 
the claim of the statutory tithe. Thus in acase^ in which 
the vicar of the parish of Saint Giles virlthont Cripple** 
9ate> exhibited his bill in the court of exchequer agmiast 
fte defendants, as occupiers of houses within the -jiarish^ 
for tithes after the rate of two. shillings and ninepenee in 
the pound, according to the yearly rent of their respec-* 
tive. houses, and grounded his demand upon the decree 
and statute ; the defendants in their answer admitted^, that 
[2373 <l<i>^ng the time mentioned in the bill, they had 
respectively occupied houses within the parish at different 
rents, which they specified, but insisted that no suc^ 
demand was ever made as two shillings and ninepence in 
the pound, by any former vicar of the parish, nor WjM 
the same ever heard of within the parish, till the plaintiff 
became vicar, which was but two years before the com- 
mencement of the suit: And they farther insisted that 
they, were exempt from such payment, after the rate od 
two shillings and ninepence in the pound, either by virtue 
of tiie statute and decree, or by some other lawful means, 

(/) Warden^ &c. of St Pool's Sayer v. Mttmfbid, BHd* B461 

t. Crickett^ iVes. jim. 66S. KyDarton «. WiUovgkby, Gwfll# 

(*) Sheffield v. Pierce, Gwill. 891. in not. 
503. ItsU V. Wairen^ Ibid. lOM. 
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Tfrtre MM DO proof n the camte, whctiier the liQiises in 
q^umtHmt frcm in lette at #ie time of pMtitig the act or 
not ; nctf was there any evidence^ that the etim of two 
shillings and ninepence in the pound was at any ^ time 
paM; aocoiding to the value of the houses^ by virtue of 
the . statute *and decree ; but it was proved^ on the part of 
the defendants, that till the time of the then pi*esent 
vicar, the witneMes had never heard of atiy sad) -demand 
as two sbiflings and ninepence in the pound for tithes 
^hin the parish ; it also appeared by ahcient tithe- 
books of the parson, that less sums which were therein * 
specified, and proved to be in the hand-writing of the col- 
lector, had been collected, though, indeed, such pay- 
ments did not appear uniform. It was also proved, that 
for nine yeam, in the time of the fosmer vicbr of the 
parish, the witness lived in the house of one of Ae defend- 
ants, nnd during those nine years he never paid any more 
to the vicar than ten shillings a year, or two shillings and 
sixpence a qoarter ; therefore, the question in tWe cause 
was, whether two shillings and ninepence in the pound of 
the yearly rent of the respective houses was due for tithes 
by virtne of the statute, or not. 

It was resolved in the negative by three' of the ba- 
rons, the fourth dissentient. They observed that it was 
evident on the construction of the statutie itself, and on 
the authority of Lindwood, that in -many places in [288] 
the city there had been a custom to pay tithes according to 
the pound rate, which the statute never intended to alter 
or enlarge, but to establish ; for the statute was not de- 
signed in destruction of any settled right. Hiey were alsd 
of opinion, that ff there had been a pay mettt of le^s sums; 
by agreemeirt between the parson, and the parislrtotiers, 
tbey were eoailirmoii by the statute, because it was (he 
design of the statute to settle such customary paymeat^^ 

S 
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and io- prevent their being nnnvelled on either aide. That 
accordingly each cnstomary payments and agreements had 
been complied with ever since the statute^ and less sums 
had. been paid by almost every parishioner to the parson, 
-with which he had bten content ; that akhongfi several 
decrees had been made in the coort oi exchequer for pay- 
ment of two shilfings and ninepence in the pound, yet no 
customary payments in any parish had been compounded 
betwaen the parties^ and the manner of tithing had con<- 
tinned the same in each parish, • except in sndi parishes 
as were^otherwise regulated by the statute 4M Oar. iL 
c. 16. 

They observed, that sect. 18. was a perfect exception 
out of the decree, of all those who had paid less sams ; 
and that therefore, this coald not be uigedas.a medus;^ 
or set up in bar of tithes, for tithes were originally due, 
and conse^ently the bar must be complete ; but there 
are no tithes of houses but of common right, for they are 
not of that species of substances which renovant in an^ 
num ; and> therefore, the common law, which fottows the 
Levitical code, did not make them tithable ; and they era 
tithable only by special custom, or agreement. Vid. 
supra, 150. 229. 

They farther remarked, that the new rate of two stut* 
lings and ninepence in the pound was Hsuperindnced by 
[239'] the decree, and that it mras a strange proposition, 
that the decree i/vas in prejudice of the clergy, when it 
appeared that leps supis were^.coiistaBtly paid fw housea 
yn the city^ than .what would be. paid if .th^y were sated 
under the decree ; and moreover it appeared, thiM^ the 
ancient payment in lieu of tithef of houses in Londoa 
was somewhat less than two shillings and ninepence in 
the pound. 
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They fitrtl^er held that this decree wm xude Ihctrall 
persons shoald pay the received rents from hoifses; that 
where there had been .accostomed payments^, the thhM 
were to centinne payable acccMrding to that cnstam 4. cod 
where there wos no itnmemorial custom^ yet if there had 
been by agveement a payment for eight years past, this 
according to the true construction of the statute was to ha 
Fegarded as a cMtomary payment ; iot that the chvisions 
and soTer^nces of the chouses, wharfe, and waiehousca 
were to be as they had been for eight years past ; that 
therefore it appeared to the court, that if there had beea 
an agreement to pay tithes for eight years past, they were 
aocQstomed payments within the statute, consonant to an 
uniform notion, that if there were tithes by custom, or by 
agreement for eight years past, (J) they are within sect 18. 
of tiuit statute. 

* 

That if ail that pay less sums be exempted from pay* 
ment under the decree, and be not within the decree, nor 
within the obligation of the statute, the court ought to try 
whether there be such accustomed payments, or not, espe- 
ckdly nnce it appeared by the books of the parson that 
less sums were collected ; and it could not be presumed, 
that they would have been collected in that manner, if they 
had not been old accustomed payments ; for how [S40] 
could those sums have come into the parson's book% if they 
bed not been the old accustomed dues i 

That the difference of the payments in the books might 
be reconciled by supposing some of them to be quarterly, 
some half-yearly payments ; that the question related to 
the inheritance^ and the inheritance was to be bound by 
the court's decree ; and where the inheritance is charged 



(0 S«4yid. Avii^stonv. Heron^ Crwill. 1915* contra. 
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merely by eustom^ it. is just and usual^ if the parties desire' 
it^ to try such custom at law. 

The courts therefore^ conceiving some doubt in relation 
to these payments^ ordered that it should be referred to a 
trial at law upon the issue^ whether any^ and what sam or 
sums less than two shillings and ninepence in the twent3fs 
shillings' rent had been accustomably paid by the defend^ 
ants for tithes, for the houses in possession of the defend*^ 
ants^ or any and which of them, althongh no proof that 
there had been any regular modus. Prom this decretal 
order the plaintiff appealed to the house of Lords, insisiii^ 
that no issue ought to have been directed ; but such deere^^ 
tal order dissentiente clero was affirmed (m). 

Again, in a bill filed by the warden and the minor cmmm 
of St. Paul's and their .lessees claiming tithes at the rate 
of two shillings and nine-pence in the pound under the 
decree and act of parliament, the defendants by theiir 
answer insisted upon various payments^ less than two shtl-^ 
lings and nine-pence in the pound, by reference -to a 
paper, which they called the first, or aAcient rate^ and thai 
such payments under it were ancient customary payments. 
In their subsequent answer to the amended bill, they set up 
[241] a different rate, and insisted upon the same by tbeu^ 
cross biir, and Lord Eldon C. upon the whole record, waa 
of opinion that no specific customary payment was set up^ 
as two different payments were set up ; and his lordship 
held, that if a party insist that a leas smn than two shil- 
Hags and 'UQie-pence' in the poiltid has accustomaUy beeot 
paid, he must prove what was the specific sum. What* 

ever may^bethe difficulty of believing that so large a 

• "^ ' ' ' ' "1 . - . . ■' 

(m) Bennet o. Trepass, Gwill. Eq. Rep. 101. SYuu Alnr.'MS. 
«33. 3 Bro. P. C. 437. Gilb. pi. 3. Sunb. 10«. 
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mm « two jiJiilHR^ ftnd nime-peiiee could have been paid 
before the time of Henry the eig^hth^ it does not dispense 
with the necessity of proving what was the actual amount 
of it ; and inasmuch as the sum of tw6 riiillin^ and nine* 
fience is juimd facie due, if no other pity men t can be sub* 
stentiated by evidence^ that sum must be decreed to be 
paid'(n). That in respect to the meaning of the ex- 
pteasiob '^ accmsloBied to he paid/' it is clear it must not 
be construed toejLtend beyond the time of memory : That 
though in the case of Bennet and Trepass^ it was con* 
aidered that upon the statute eight years for this purpose 
iie«e anfficient (o), yet it is not to be considered as settled 
in thai cm^, that such is the period. It has been urged^ 
that it is sufficient^ if within the limits of the ecclesi- 
astical law^ which are much shorter than the time of 



Also^ in a reoent case^ a bill was filed under the decree 
and fltatate seeking payment at the rate of two shilling^ 
and nine-^pence in the pound upon the annual value to be 
Itt, of premises consisting of extensive warehouses lately 
erected by the Eait India company^, and used by them 
in the course of their trade. These warehouses were 
erected upon the scite of smaU tenements^ some of whidt 
appeared by the answer to have been formefly oc- [IMS] 
oapied at low rents^ and as to the others, the aneieiit rents 
were not known. The answer ^ not state asiy specific 
cwtomary payment in lieu of tithes, but alleged generally^ 
that some less sums than aftet the rate of two shillings and 
m«e*pence iu the pound were paid^ spediQing by ai sche« 



' (n) The WEidieii, he. dt », 
Vwt\% London, «• Mocrii) a Vet* 



(d) e^m. 131 5« gmml 

(p) a Vol. jaa. ISi. YhL fafia, 
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auie srfme payments; not- however tarrpiag ibem back to 
fhe date of the statute. 

- The defendantis' insisted^ that the payment aocoordhig ta 
the statute^ could be only upon raeh of the old tents af 
were ascertained^ and that nothing' was ta be paid in 
respect of those premfse^, the ancMit rentb of which were 
not known ; and they contended that an 48tiie ought to be 
directed. 

On the part of the plaintiff it was insisted, that here 
was no allegation of any certain accustomed payment 
protecting the occupier from this payment at the date of 
the decree^ and statute ; that they allege merely^ that at 
' particular times there were particular payments with a 
general allegation^ that some less sums than after the rate 
of two shillings and nine-pence in the pound were paid^ 
not referring to the particular sums before stated, as those 
less sums. The question, therefore, whether an accos* 
tomed payment exists, is not raised upon the record: 
it was further insisted that there being no rents sub- 
sisting^ the payment ought to be calculated, not upon 
the whole rent, but upon the present actual value of 
the premises to be let; that the houses being taken 
down^ and much more valuable premises erected on their 
scite, it could not be alleged, that the premises were 
the same, or that the former rent could be the iair cri- 
terion. , 

 

[243] On the part of 4^he defendants it was wged^ that 
the customary payment was sufficiently stated to enaUe 
the defendants to go into evidence; that tb^ result of the 
authonties is, that if a defence appears by the answer, the 
conrt will not make a decree against it ; but will put it. in 
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t coarse of mvestigation; that the distinction between 
pent and value is perfectly uader8tood> both in common 
parlance^ and legal aeceptattonv and that it would be doing 
^g^reat violence ta'thetronstruction of the term^rent^ to>^ive 
k the #ense oil the word value. . 

' ' Bat Sir WiHiam Grant, M. R. was of opinion^ that no 
suffcient ground had been shewn by the defendants for 
directing an issue^ and decreed that the payment should 
be at the rate of two shillings and nine-pence in the pound 
mk the value, and directed a reference to the master ac^ 
Gordii]tgIy ; bi» honour observing, that he was not aware 
oj^ any case in which' an issue had) been^ granted, where 
tiie defendant did not specifically state what ¥ra8 the cus* 
tomary payment upon which he meant to insist; that thi9 
was not done by the answer either directly, . or by refer* 
ence ; that in the case o£ the warden and minor canons o£ 
St. Paul's t?. Morris just cited, the lord Chancellor was 4»f 
opinion, that no specific customary payment was set up> 
because two different payments were set up ; that here 
the objection is as strong where no specific payment i9 
alleged : in that case, the different payments destroyed the 
specification ; in this case there is no specification at all : 
that no exemption being claimed, and no customary pay* 
meats sufficiently alleged, the rector was of course entitled 
to a decree, aftev the rate of two shillingft ancjr. nine-pence. 
That the question then arose on how many pounds was the 
tithe to be taken ? That the premises not being in lease no 
rent was reserved ; all the property was in the occupation 
of the owners. Upon what was the payment t6 be? To 
Whidi it might be fairly replied, that according to adjudged 
caaesj rent, means either actual reut^or estimated rent [244^ 
with j^cferenee to the value, according to the clause of the 
itatutie^ to which it is. applicable* That in the case of 
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Gnnt f>. Cannoti (q), payment finr tifhe of a hoiue^ in 
tiie occopation of the owner^ was directed to lie accoixltiig^ 
to the value admitted in that instance to be sixty pooads 
per annum^ without any enquiry beings directed at what 
rent the house had been, last let^ or what tithe was last 
payable. That in a variety ^ of cases of this dass the de- 
cree expresses^ that the defendant shall accbant and pay 
after the rate of two shiHings and nine-peace in the pomd 
for the yearly rent or value ci thdr premises. Not thst 
the meaning^^ is^ diat where there is a yearly rent^ rccovim 
shall be had to the value ; but that the defaidaat- is io 
account according to the cent^ if there be rent^ and »g«> 
cording to the value^ if there be no rent. That this oon-^ 
struction is founded upon a sound principle ; that in cases^ 
to which none of the provisions of the statute apply^ the 
rector's claim rests upon the first general clause making 
all houses generally liable to tithes ; that if the general ob» 
ject were to subject all houses^ particular words are to be 
construed so as to effectuate such general purpose^ with 
reference to which^ there is no reason for distinction be^ 
tween such houses as are let and such houses as are not 
let; on the contrary^ the express exemption of some housed 
in the statute that never have been let^ forcibly implies^ 
that if that exemption were not expressed, all houses^ whe- 
ther let^ or not^ would be liable; that it does not foHow 
whefe no rent is due^ in the strict sense of the expression^ 
that therefore no tithe is due; because^ on the whole, less 
violefice is done to the statute by construing the word 
reiiit in diflerent senses^ as it is used in different clauses of 
[S4e&] the statute, ^Bxi by hiding aS such houses as were 
never in lease to be without the statute ; that to principle 
and authorities ^re was nothing to be opposed, but a 
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iKctttm of iJbiA Gteke ; fiir i« utas not ija pimiC Ti^th^ eaiis^' 
that ii4fere ^bous^s hav<^ ii^veir beeii let, \\mt is a caius 
omi^atM dtid lio tithe tH payable ; a prepdsitian which can 
by no meam be mamtaitieci (r). 



In a. eas^ atishig upon new bnikiin^B er^«eted upon the 
tcite of r old iboQMB, the defendant set up a cuBtomary pay-- 
meat tat]iroteot hims^from tiie claim ^i the full statutory 
titfafe ; M estaMished tfaU defence as to threfe of the old 
hoQieg^: and the conrt seemed to haye held, that a custo* 
nary payaient protected any houses on the same scite^ as 
the premises were altogether out of the statute^ if any 
cttstonwry payment at the tiifie of the statute wero esta^ 
blished, ' The defendant failed in establishing any eusto-' 
mary payment as to . the fourth hoase^ and the court, in* 
stead of directing an inquiry at what rent the fourth house 
waa last let, immediately decreed^ that the defendant should 
account and pay at the rate of two shillings and nine^pence 
in the pe«tid for the premises, where the old house for* 
merly steod^ according to the yearly value ; and took it t^ 
be so clear, that the deeree was pronounced agamst the 
defendant with costs (s). 



On the same principle, in another case it was 
to be no defence to a demand for tithe of a house in Lon* 
don^ that it stood on the scite of old houses, which nerer 
paid any tithes. That if it had been shewn, that a hsi 
mte had been p«iid for them, it would have been a defence 
to that extent ; but an entire exemption diall not [d46] 
prevail. That all houses in general were intended by the 

(r) Antrobas v. the Eatt bidte purf^ cittd MdL \% . 
Compaoy^ 13 Ves. jan« 0« See also (t ) Williamson «. Goiliag^ 
Kiaaston 9. the East ladSt Coai* GwUi^ MS. 
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decree is evident from the clauBe which directs^ that dwelK 
jDg'-hoases converted into warehouses^ and warehouses 
converted into dwelling-houses shall still pay as mansion^ 
houses ; and also from the exemption in favour of nobler 
men's houses^ and the halls of companies. That as to the 
clause exempting detached sheds^ and other buildings of a 
similar nature^ this is not an exemption in favour of the 
land ; for buildings^ and not the land^ are the subject of 
the act^ and this privilege does not extend to the building 
when altered to anotlter description (f). So it has been 
expressly decided^ that a shed^ or other building exempted 
by the decree^ shall be discharged of tithes no longer than 
the same is continued a shed^ or such other building; for 
that if it be converted into a dwelling-house^ it shall pay 
tithes according to the true value (u). 

A custom^ tiiat the parishioners of St. Leonard^ Fostep^ 
kine^ within the precinct of St. Martin-le-g^nd^ shall pay 
to the . parson two shillings in the pound of the rent of 
their houses by way of tithes^ is valid ; for it may have 
had a lawful beginning ; it may have been a modus for all 
the tithes of the land^ upon which the houses are built) 
and though it be afterwards built on^ that shall not divest 
the parson of his right (t;). 

The statute 37 Henry the eighth^ c. IS. for regulating 
the payment of tithes in London^ extends both to lay im* 
[247] propriators^ and spiritual persons ; but the sta* 
lute 92 and 23 Car. IL for the maintenance of parsons^ 
vicars^ and curates in those parishes^ whicb were de- 

(/) Branston v. Heron, Gwill. 1064. 
1314* (v) Dr. Grant's case^ Gwilh 

(«) iTatt V. Warr^ GwUl* U9. 11 Co. 14. . 
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stroyed by the fire of Lcmdon^ extendi to preaching mi*' 
qisten only (tir). 

The remedies for the recover]^ of the tithes in Londoir 
will more properly come under discussion in the next and 
last chapter^ which will treat of the remedies for tithet 
in general {x). 



(«) Ward 9. Hilder, GwilL 638. 
Kynaston o* Willoughby, Gwill. 



of LoDdoB and its Uberties, gee 
Grant o. Cannon, Gwill. 541. and 



SOI. in not. Kynaston v. Miller, Grant o. Brown, Gwill* 544. Um- 
Gwill. 903. freTille v. Batchelor, Gwill. 548. 

(x) As to the e^itent of the city 
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CHAPTER X. 



Remedies for the Recovery of Titht% or their Value, 



REMEDIES for tithes^ or their Tiiliie, are in this 
country administered by various judicatures eccle- 
siastical and temporal^ legal and equitable : They may also 
in certain cases be enforced by summary process. I shall 
therefore consider first the jurisdiction of the spiritual 
courts relative to this subject; next the jurisdiction of the 
temporal courts^ comprehending the courts of common 
law, and courts of equity. I shall then treat of the 
nature of evidence in regard to, tithes; and of the costs 
of suits relative to this species of property. I shall then 
point out the mode of enforcing the payment of tithes 
by summary process. And, lastly^ I shall shew in what 
manner tithes are recovered in the city of London. 

I. The law has been long settled, that the ecclesiastical 
courts have authority in some cases to determine the right 
to tithes, and in all cases to entertain suits respecting the 
subtraction, or withholding of tithes ; and such their au^ 
thority is confirmed by several acts of parliament {a) : But 
the power of the spiritual tribunal to decide upon the 
right to tithes, exists only in those instances, in which the 
right comes in question between spiritual persons, or their 

ia) 13 Ed.^ i: St. 4. or natiior Hen. Vlli; c 7* 9 4Uid 3 Ed. VI.. 
9 Ed. n. 97 Hen. YUI. c 90. 39 c. 13 
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respective bailiffs, or servants (6). Between spiritual men 
and laymen^ these courts have a jurisdiction only to compel 
the payment of tithes, when the right is not in con- [2493 
troversy, but merely the fact whether or not the tithes 
allowed to be due have been subtracted, or withdrawn (c). 
This is a transient personal injury, which may be redressed 
in the spiritual court by the recovery of the tithes, or 
their equivalent. 

Agreeable to this distinction, if a dispute arise between 
two parsons to which of them the tithes belong ; ^heAer 
to thie oive by parochial right, or to the other as a portion 
belonging to the rectory by prescription, and they both 
claim by presentation under the same title, so that the 
right of patronage be not in controversy, the right to such 
tithes may be determined in the ecclesiastical court (d). 

' Such also is the law, where the question arises between 
the parson who is patron, and the vicar, whether c^ tain 
specific tithes belong to the parson or vicar: The spiritual 

cdurt may decide between them (e). 

* 

If the right to tithes is controverted between two 
clergymen, who have been presented to the same church 
by several patrons, in that case the spiritual court hath no 
jurisdiction to determine the right to the tithes, if they 
amount to the fourth part of the annual value of the 
church ; but the title shall be determined in the temporal' 
court; yet if the tithe in question do not amount to thij 

(6) Gwill. 1566. Tear book, Hickes v. Froud, Gwill. 269. 

11 a pi. 7. (c) Degge, p» «. c. 26. Nay, 

(c) DeggBy p. 9. c. 26. 3 Bl. 147. Moor, 907. Vid. Drake v. 
u Bii S^.GwiU. 7 aal 106« Tayfeiv 1 Stn. ^87. Anon* 6wiU. 

(d) DeggSy p. 2. c. 26* See 2M. 
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fourth part of the yearly value of the churchy the ecclesi^ 
astical court hath in that case authority to decide the 
right. And if these spiritual persons claim both under 
one patron^ there^ although the whole tithes are the 
[250] subject of controversy^ the spiritual court may de- 
termine the title to them (/). 

But if^ in a litigation between two spiritual persons 
relative to the right of tithes^ a question is involved in 
regard to the boundaries of the parishes^ it exclusively be- 
longs to the jurisdiction of the temporal courts to deter* 
mine it (g). 

But the rule is not universal^ that where the parties are 
both ecclesiastics, the courts of law will not grant a pro* 
hibition ; for, though both parties be of that de^pription^ 
yet, if either of them insist upon a deed, or other matter 
properly triable at common law, a prohibition will cer- 
tainly lie (A). 

Thus, in special cases, the spiritual court may decide 
upon the right to the tithes ; but its jurisdiction to hold 
plea for the subtraction and withholding of tithes is gene- 
ral, and is of remote antiquity, and, as I have just ob- 
served, confirmed by various statutes ; in particular, by 
the statute, or rather writ, of drcumspecte agatis (i) it is 
declared, that the court Christian shall not be prohibited 
from holding plea si rector petat versus parochianos obla-- 
twneSy et decimas debitas, et consuetas. 

But if any dispute arise, whether the tithes sued for be 

(/) Deggc, p. 2. c. 2a: 86«. Wiiles's Rep. 680. 

(^) iWd. (0 3 Ed. I. St. 4. or ratlifi 

(A) Cheeteman v. Hob/, Gwill. 9 Ed. II. . 
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due and accustomed^ it cannot be decided by the ecclesias- 
ticaL court. It must be determined by the king's courts 
at common law. It is true^ (hat a modus decimandi may 
as well be the subject matter of a suit in the ec- [251] 
clesiastical courts provided it be admitted between the 
parties^ as the tithes themselves. Thus^ where the de« 
fendant in a suit in the ecclesiastical court for the sub- 
traction of tithes^ filed a bill in equity to establish a modus^ 
and on the mere suggestion of a modus^ moved for an 
injunction to stay the proceedings in the ecclesiastical 
courts lord Hardwick C. refused the injunction recog- 
nising the right of the ecclesiastical court to retain suits 
for tithes^ whether at the instance of a spiritual person^ or 
lay impropriator, and that as well for a modus^ if not de- 
nied, as for tithes in kind (k). 

But if the modus be denied in the spiritual court, the 
necessary effect of such denial is a transfer of the jurisdic- 
tion ; the ecclesiastical court cannot proceed propter de- 
fectum triatioms ; the modus must be tried at the common 
law(/). The principle upon which the spiritual courts 
are prohibited from the trying of moduses, is, that such 
question affects the temporal inheritance, and the decision 
must bind the real property ; nor will the law suffer the 
existence' of such a right to be decided by the sentence of 
any individual judge, or without the verdict of a jury ; 
and, moreover, the ecclesiastical and temporal laws differ 
in respect to the time of limitation ; according to the first 
forty years constitute a valid custom; whereas by the 



/- 



(k) Rotherham v. Fanshaw, Bunb. 176. See Wrigbt v. Wright, 

GwiU.809. SAtk. 628. Scott o.^ Gwill. 167. Napper ©. Seward/ 

Wall, Gwill. 431. Hob. 247. Hob. 248. Gwill. 492. Salmon 

(0 Gibs. Cod. 691. Hob. 247. v. Rake, Bunb. 176. GwilL 7S6. 

tfojy 81. He^l. 133. 1 Veot. 32. Taylor «. Wymond, Gwill! 1576. 
Blacket v.^ FliiDey, Gwill. 661. 
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second it must have sabsisted beyond the time of me? 
inory(m}. 

Bot although one of the parties to a suit respecting 
tithes in the spiritual court be a layman, if he do not insist 
[352] on a modus, or some other matter properly triable 
at the common law, such court «hall determine the ques-^ 
tion, and a prohibition shall not be granted (n). 

So the spiritual court may take cogni^aiite of a xet. 
fiisal (o) to set out tithes ; and after the tithes hate been, 
severed, yet by the statute they remain the snligect of suit 
in the fiq|>iritua] court (p) ; and though the tithes be in IGaet 
set out, if the parishioner refuse to let the parson oome 
for them by the usual way, he may still sue for them in the 
spiritual court (q) ; for a disturbance m the road for the 
carriage of tithes, is a question of ecclesiastical cogni- 
zance (r) ; the spiritual court having the jwisdictien of 
the tithes, which are the principal, shall also have jum^ 
diction of the way, through which it is necessary to convey 
the tithes. In those instances, in which the original mat* 
ter belongs to the jurisdiction of 4be spiritaal court, the 
decision of other matters, which depend upon it, beleiig» 
to the same tribunal^ though triable by the common law (s) j 
and though^ as we have just seen, if after the tithes have 
been set out, the owner, or occi]^ier of the lands detain 
them, a suit may be maintained against him in thespiritme^ 

(m) .Gibs. Coi 691. Woqdy GirfJl. i05, sad ibW.^kJ 

(«) Cheesemanr u. Hobj^ Gwiil. not. 

96SL ...WilHs^ Rep^ 680. See (q) Gwill. 157«. Jnon. . , -^ 

Anon. Gwill. 435. (r) Halsey 9. Halsey^ Gnrilk 

(o) Gale i>.Ew?r,Gwm. 1570. 468. 

1 Com. Rep, 22. (*>VRQjiert*?& Coe, (Jw4L «t3. 

(p) ^ackwelL'B ca^e, GwilK 12Co.6#* ?* 

«0. Cro. Eiia. «43. Tid. Leigh 0. I ^.. . V..-^ 5 i^:. ,v. 
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court ; yet if a stranger take them after they have been 
•et oot^ the parson's only remedy is by an action at lavr 
against him (0* So it has been held that where fraud is 
used to deprive the parson of his tithes^ it is not cog* 
nizable in the spiritual courts but is to be remedied by aa 
action on the case ; as in the case above-mentioned, {sU' 
pra, 77) in which there was a custom, that the parson \^bS'\ 
was to have every tenth land for the tithe of corn, be- 
ginning from such land as is next to the church ; and 
the occupiers of the land being awflire what land would 
be the parson's, with the view of defrauding him did not 
till, nor manure, nor sow his land as they did their own^ 
by reason of which fraud the parson sued in the spiritual 
court for tithes in kind, that is, the tenth cock of all the 
corn, and a prohibition was^ awarded, on the ground, that 
the fraud was to be redressed by an action at law (u). 

If a party sue in the spiritual court, for a matter which ap- 
pears on the fietce of his libel not to be within thatjurisdiction, 
but of which the common law has jurisdiction, he is liable 
to an action on the case by the party sued : But if the sub- 
ject of the suit be of ecclesiastical cognizance, and by the 
defendant's plea, or by collateral matter, the suit is barred^ 
no such action at law can be maintained. And on this 
distinction it was held, that an action on the case did not 
lie by a party sued for tithes of gross trees, for though the 
statute m Hen. Vlil. c. 7. enacts, that none shall bc^ 
compellable to pay tithes of gross trees, yet it is lawful 
for the parson to agitate the question in the spiritual courts 
whether they weie trees of that description, or not(t^); 
though if in fact they be such trees, a prohibition, as w# 
shall presently see, will be granted. 

(1) Itfigb •. Woo<i^ GwilU 158. Moore, 91S. 
405. («) Lulj Waterhoow •. Bawde^ 

(«) Stobi «. GMdl0«k, GwiU. Cto. Jm. 193. Gwilhttr. 

T 



J Sdck M? tlif8> afttuiB of the ec3ctstfiflstk»I:jjumdktJo^^ nHa- 
titwt to this rabject ; ai^i in ease of .a. suit ior whimottoa 
«f Jtithecr in tbe sj^rilaal courts aadi : jarisdietitn it 'dfeot 
imiiy aided by tbe statutes Wi Hen. the eighth, e, 30. frad 
S2 Hen:, tbe eighth, c: 7. which eaact, that upon (^Di0p)«iiil, 
of any contempt or . miflbehaviour to- the: erctesi^^titeal 
judge by the defendant in any suit for titfiea, a^y pvi%y.f 
eoiinselfor^ m aay two jnatices of the p<^ace> of> m caK>of 
disobeitienoe to a definftive sentenee] aniy.lMroi jii9tiGmjof 
ihe peace may .fpmmit the party to 'pri^ony- withnut^/baii 
00 niainprize^ till he enters into a recognizanee; utitbfjift 
locient rareties, to give due obedience t(^ die procon^, and 
sentence of the court. 

r Farther, by statute 3 and 3. Ed. sixth, c. 13^it is ewct^d^ 
that, if aay per9<m shall carry off fajis predial tithes, before 
tile tenth part i» duly set forUi> or an. agreement is made 
with the proprietor, or shdl willingly .withflrow h^ tithes 
of the same, or shall stop dr hinder the proprietori of th^ 
tithes, or his deputy, from viewing or carrying timm ta^mjs, 
nch offender shall pay doable the vahiQ of tbe tithes, with 
€OSts> to be recovered before the ecclesiasticfi} jiiulgie, ao^ 
Mrdiiig to the king's ecclesiastical laws {w). 

•• • • » . • J 

. [^54] II. The juriBdiction of the temporal courts, in 
feqpiect to thifit subject,^ is next to be considered.: And ficsl 
that of the ooucta of common law. 

: Tbiftjurisdicticm is eMrcised by^ the courts of copmon 
kw in a variety of forges. -The right to tithes is dtfeass^^d^ 
ai»d decided 1^ tk^m in prohibition, and in those actioni 
mentioned in the ..several statuteaof dSHen. eighth, Mi4 
gJBAw. ettth, I Imve above alluded, ta. ^ , . , 

(«) S^ Rex 9. iGhren^ 4 BmsfO^ GwiU. MSk 
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Tfafe sptcies of proiiibititoa b a writ isflnng^ottt of the^ 
temporal courts directed to tbe judge and partieB In a rait 
in the «piritnal eourt^ commariding them to cease from tbe 
pfoteiation of it^ on a ^aggestion^ either that the came 
tmgraatty, or soiae collateral matti^r arising in it^ doe8:nbl' 
belong to that jurisdiction ; such prohibitions may be ob^ 
tuitted o«t of the courts at Westminster/ the courts of 
greatsessioM in Wales, or the counties palatine^ (x)* The 
piarty aggrieved in the spiritual court applies to tbe tem«» 
poval cotirt, suggesting the nature and cause of bis com- 
ptainl, ift bring drawn ad aliud examen by a jarisdiction, 
or a)wmer of process disallowed by the laws of the king-» 
dom ; if the matter alleged appear to the court sufficient^ 
the writ of prohibition immediately issues, commanding 
the jvdji^ not to hold, and the party not to prosecute the • 
plea ; if the point be too difficult to be decided on motion^ 
the party applying for the prohibition is directed,, in order ^ 
that the fnatter may be itiore sdemnly determined, to de« 
clar^ in prohibition, that is, to prosecute an action by filing 
a declaration against the other, on a fiction, which is not 
traversable, that he has proceeded in the suit below, not^ 
withstaiijding the prohibition ; if upon demurrer and argtt* 
ment, the court should hold the matter sugigested to be 
a sufficient ground of prohibition in point of law^ then 
judgment) with nominal damages, shall be given, fi^r ^e 
party complaining, and the writ of pfohibitien shall [3|&J 
issue ; on the other hand, if the temporal court shall be of 
opinion, that there is no competent ground to restra,in the 
jurJsdietion, then judgment shall be given against the 
party applying for the prohibition, and a wtitof consullft^ 
tion shall be awarded; so called, because; npon delibera'^ 
tion, and consultation, the judges* find the prohibition fO 
be ill-founded, and therefore by this vrrit they ireturii 

r • 

 <l») DiQgej p. 8. 6» W. 
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the cause to its original juruidicUoii to be tbere deter- 



But although there may be sufficient ground in point of 
bw for granting the prohibition, yet, if the fact vrbi/A 
gave rise to it, be falsified, the cause shall be remftnded 
to the prior jurisdiction ; and, in order to put such &ct in 
a course of trial, the party prohibited must appear to the 
prohibition, and take a declaration, which must always 
pursue the sugge&tion, and so plead to. issue upon it, deny- 
ing the contempt, and the fact upon which the prohibitioa 
was granted ; and if that issue be found for the defendant 
be shaH then have a writ of consultation : Or if Uie sug«* 
gestion be not proved within six months, pursuant to stat. 
S and 3 Ed. YL c. 13. s. 14. (zj the consequence shall be 
the same« The writ of consultation is also granted by the 
court, without any action brought, when, after a prohibit- 
tion issued, upon more mature considemtion, the court ax^ 
of opinion, that the matter suggested is not a sufficient 
ground to stop the proceedings below (a), 

I have already intimated, that if the right of patronage^, 
the boundaries of parishes, or the existence of a modua 
come in controversy in the spiritual court, those are suffi- 
cient grounds foe a prohibition to issue ; but there are 
many other instances, in which such writ shall be granted; 
as if it be alleged in the spiritual court, that the laads^ of 
[[256J which the tithes are claimed, are discharged of tithev^ 
by the statate of 31 Henry eighth, or any other statute,, 
a prohibition lies, because it properly belongs to the ju4g^. 
of the common law to expound all statutes (b). So the 

• < 

(^) 3 Bl. Com. 113. 125. Gwill. 37«. .^ 

(«) See Wood's case, GwUL 372, (a) 3 BL Coj^. 114; 
tndCoDgley v. Hall, 2 Roll. Rep. (b) Degge^ p« 9« c 36« ,^ 
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qirestion whether a- chlirch be irapreptlafe, or iK)t> is tri- 
able only at common law^ the patronage being a lay inhe- 
ritance, and the impropriation having become a lay fee; 
and if it arise in a suit in the spiritual court, a prohibition 
riiall be granted (c). In like manner, if the suggestion be 
grounded on the statute of 2 Edward the sixth, relative to 
barren grounds, the v^rit shall issue (d) : So, if the parties 
sne in' the spiritual court for the tithes of articTes^ hot 
tithable by the common law, or for the tithes of great 
wood above twenty years* growth, that is a sufficient 
ground for prohibition (e; : So, if the spiritual court, in 
tht discussion of matters clearly within its cognizances^ 
transgresses the bounds prescribed for it by the laws of 
England, as vrfaere it requires two witnesses to prove a re^ 
lease of tithes, or refuses to admit the release as a defence 
Ht allj in such cases also a prohibition will be awarded ; 
for, as the' fact of executing a release, or the effect of such 
release. Is not properly a spiritual question, but only al- 
lowed to be decidefd in those courts, because incident or 
accessary to some original question clearly within their 
jurisdiction ; it ought therefore, when the two laws differ, 
to be decided, not according to the spiritual, but the tem- 
poral court ; else the same question might be determined 
different ways according to the court in which the suit Is 
depending, an incongruity which no wise government 
ought to tolerate, and which is therefore a ground of pro- 
hibition (/). So, if the spiritual court wiD not suffer the 
tenant to plead to the right of incumbency, a prohibit ioh^ 
wiD lie (g). On the same principle, a prohibition was 
granted, where, in a suit for tithes^ the occupier pleaded-a 



(c) Owen V. Parishioners of All (/) 3 Bl. Com. 1 12. Cro. Elix. 

Ssints, Gwill. 278. 666. Hob. 188. "^ '^ 

Xd) Degge; p. 2; c. 26; (g) Green v. Penildetf, tewilK 

(e) Ibid, and GwHl. 4. IMS. , ? 
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parol agreefment mth the parson's agent for the purchase 
of thenij and the spiritual court rejected the pleia; the 
court of King's Bench holdings that it was not a mattey of 
appeal^ but of prohibition ; the rejection of the plea being 
a gravamen irreparabile^ and founded by the ecclesiastical 
court on a supposed difference between their law and ounr^ 
their law not recognizing an agreement made with the 
agent of a proprietor of tithes^ ao as to bind hirti ; where- 
as by our law^ and in common sense^ and common justt^e^ 
a composition by the occupier with the agent of th^ pf6^ 
prietor^ does bind, and ought to bind his principal : That 
where the ecclesiastical court has jurisdiction, and pro^ 
ceeds in the suit according to their law^ where it doei nbt 
differ from ours^ the rejection of a plea would be matter 
of appeal : But where the ecclesiastical law differs f)*ofti 
the common law^ and the ecclesiastical court would require 
greater proof from the defendant below^ than the common 
law requires, or would esteem an agreement not to bind 
the impropriator, which at common law would bind hiol, 
there an appeal could be of no service to the defendant in 
the ecclesiastical court, because the superior ecclesiastical 
court would equally adhere to their own law, as the inft- 
rior ecclesiastical court had done, and would determine 
alike as being guided by the same principle of determi- 
nation (A). - 

- ' • • r 

Nor shall a consultation be granted, notwithstanding 
the insufficiency of the replication, if it appear to the court 
,^ {[3673 ^pon the whole matter, that no tithes are payable (i) : 
Nor even if the prohibition be erroneous, shall the defend- 
ant have a consultation, if it appear that the suit in tbe 



(ft) Chate- «. Cftlmal, 3 ^Borr. (t) Cot« v. VfvuBty cSuJU. 
1873. Gwill. 926.* 275. ^ . ,c- 
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eccfejMastlpal court was not well jfounded (^). , Nor w il^ 
necessary ui prohibition^ that the proof should be precise^ 
it ia.^saJficieat, if it appear, that the ecclesiastica! court 
ought not to entertain the suit ; therefore, if a prescrip- 
tion be laid that the parson holds a hundred acres of land 
ui satisfaction oftithes, and the evidence be^ that he holds 
sixtyacres only 4a satisfaction of them, that is sufficient^ 
because the substance is proved {I). If a modus be not 
proved as laid by the plaintiff in prohibition, there must 
be a verdict for the defendant ; but if any modus be founds 
tiiough different from that laid, that is a valid gpround for 
refusing a consultation (m). So, after a consultation has 
been granted, but not upon examination of the matter, 
another prohibition, notwithstanding the stat. 50 Edw. III. 
e. 4. may be awarded (n). So, after a consultation, a prb- 
hibition may be granted, if there be any material additions 
inserted . in the libel {o). Pending a suit in prohibition, 
on suggestion of a modus, there can be* no rait in the 
qiiritval court for tithes, which have subsequently ac- 
crued {p\ Where a modus is pleaded in the spiritual 
comrt> a prohibition may be granted at any time before 
foal Mntence {q). So, a prohibition shall be granted to^ 
a court of appeal, where it appears that such court has 
Dko. jurisdiction • over the subject matter, even after it has 
remitted the suit to the court below, and has awarded costs 
against the appellant, and though the party applying ibr 
the prohibition appealed (r). 

(it) Hutton V. Barnes, YeW. 79. 217. Cro. Eliz. 736. 
G will. 225. 394. (o) ^arl of Clanrickard v. Lady 

'(/) Austen V. Piggot, G^ill. Denton, G\»il I. ibi ^ * '. 
il7. Cro.Eli2.736. Beatd:Webby, (p) Linge tv .G^ter^ OwilL 

Gwlli. 220. Cro. Eliz. 819. 373. 

(m) Brock t). Richardson, Gwill. (q) Darby v. Cozens", 1 Term 



WOS. 1 Tenn Rep. 427/ R6p. 652. OWHl, lito4 - > 

(fi) Sibley v. Crawley, GwiU. (r) Ibid. 
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Ba^ wliere tjia m^ ^^gSP^^ *PP«W to be,? jh«1, jan- 
re^o}ULble> pr iQs\i%i^at, as^wbere it givef Q^..fe€K>m* 
pence ta tb£. pacMa for tlie tithe«^ t|^ <;Qiirt ;v7iQ ^ol^^nt 
a prohibition (f). Nor shall a p^bibilien go> where a 
modus is pleaded in the Bpiritaal court, unless it be abewfi 
that the p|jea. has been allowed, as well as jrc;(:eived (<).; . nor 
shall a prohibition be granted -on a fugg^stiop., t^t. the 
plaintiff in prohibition has but one witness tq pr^ye a d^d 
in. the spiritual cpurt, unless such witi^as b^Xk bee^ofiercKl 
and reused (w). 

• • - ' . • • 

[3683 1^ either the ecclesiastical j«dge, or the party shaU 
ptoceed after such prohibition, en attachoieiit may be had 
against him, to punish him for the contempt^ at the diai 
cretion of the court. that awarded it; and an aaioo will tie 
against him to repair the party injured in damages* 

d. In respect to actions maintainable In Ae comis of 
eommoD law for tithes, they owe their origin to the 98 
Hen. eighth, c. 7. ; by the 7th section of which it is en- 
acted, that any person having an estate of inheritance, 
freehold, term, or interest in tithes, and being disseised. 
Of otherwise kept, or put out of possession thereof, shall 
have sech remedy in the temporal courts for recovering 
the* same, as the case may require, in like manner as tiiey 
tttay for lands, tenements, and other hereditaments. By 
tbrsce eV this statute, therefore, an action of ejectment 
will lie for tithes (t^). 



(s) Fletcher o. Wilkinson, GwilK (u) Roberts's case, It Co. 65. 

675. 9. Barnes, Gwill.. tS5. Gwill. 230. 

FoTtinger v. Johnson, Gwill. 280. (v) See Selw. L. of Ni. Pri. 10^9, 

sad supra, 198. , 1070. and see also Dean and Chap* 

(I) Seijeaut v. Trelawnqr, G wiU. tor of Bristol 9. Ciecke, Djsr^ 83« 

•M- .. s^d Gioil, l>it IM. . 
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tfie subt^ctkm -of ^r«M titles « provided by die stafttte 
8 iaftd 8 CdM". mUr, ttv whtc6 1 liiate just referred; 
i^li^eby ttie treble Wue 6f tills species of tithes so sub-' 
CMrcted/ or withheld, may be aded for in the temporttl 
idurta;' andi }D'4rttth, such tffeble vafoe is Qot more than 
an eqtfivafteBttath% double valae to be sued for in the 
ecele^ffiitkia court : for a party may jsue for mnd recorer 
in the eeclesiaslia^ court * the tithes themselves, or a re*, 
coropense for them by the ancient law, to wbich the suit 
for the double value ig superadded by the statute. But 
ttf&mr aiAipii leaf in the tempord courts for the subtraction 
oitheiithefi -thMraelves, therefore, the statute gave a trebfcs 
feiiekur^ if sued for there^ in order to make the couim 
of justice unifofEm by giving the same repanUion in the 
one court, as in the other (tr). 

Upon tbif statute; it ia to be observed^ thai an £299]' 
i^inion originally prevailed, that as the person (0;whoBi 
the treble value ia thus given is not specified, such value 
of right belonged to the king: But in'.E}astep term, 39 
Elizabeth> ^.it was . adjudged^ on an inforioation in th^ 
court of eo^cheiquer, that the treble value did mK belong 
to the crown, but to the party interested^ who may maiat 
tain an action of debt for the recovery of the same; 
and, in conformity to this decision, an actioa at^ debt^^^ at 
the suit of such party,. h«fl been ev« Kince. foasideraf 
as the proper remedy (x). ^ . i 






Yet this remedy, by the expresl^ terms of the statgt^^ is 
rei^tricted to predial tithes, and shall liot be extendeiit tp 
such as are mixt, or personal, Thus wnere in an actioa 



» - •» 



9. Sheaaaoy O^f fitin 006; ^ifOt. (#) Mir. U jU Nt Pr. 1071 



35d Zam^TUkes. . Chap. X. 

om* tbii itatiite fer> not setting o«t tke titbies <if cheese, 
eahreft, and kmbs, tfie pjamtiff obtained a verdict ; on mo- 
tion in arrest of judgoient, it was olfjected tbat the tithes 
in question were not predial tithes, and con6eqQen:dy not 
within this statnte, which being penal, ought not to be 
extended by knpKcation; and of this opinion wto the 
whole courts So where the plaintiff deelwed for not 
setting out pfedia) tithes, and other tithes, as the tithes of 
Iamb-wool, &c., and the jury found a generri verdict, 
judgment was arrested upon the same objection (ff). But 
an action of debt may be maintained on this statute for 
not setting out small tithes, as well aJs great tithes, pro^ 
Tided they are predial tithes (z) ; or for a portion of 
tithes, on a general allegation, that the plaintiff is seised 
of a portion of tithes of certain lands^ without setting out 
iiis title (a). . 

Hiss species of action may be bronght by the rector, (6) 
or by one (c) or more, {d) farmers of the rectory. If the 
sector be entitled to two parts, and the ,vicar to a third 
[d603 part of the tithe, and the parson and vicar by se- 
veral leases demise their respective shares to a third per- 
son^ such lessee may maintain an action for not setting 
forth aU the tithes (e). 

» 

The ri^t to tithes accrues immediately on the seve« 
vsBce ; consequently, this action must be brought by the 
person intitled to the tithes at the time of the severance. 

c 

(y) Mm. L. of NL PrL 1074. 173. CMll. 613. 

(s) Ibid. 1075. Sss Wortley (c)Kento. Psskq^oo^Cro. Jftc. 

t. Herplngham. Cre. Eliau 766. 70. 

Gw ill. ^18. as to plsa. (d) Day v. PeckweUi Moor, 015* 

' (a) Saunders v. Sandford, Gwill. GwilU ^21 . 

998. (^) Chasipomoa v. ftU. €ko. 

i6) 8ie FUIIip^f . XeMsi Biilr. Jac 66. GuilL MS. 
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Tbii6/ \tlieji% A: tfteoiteda lease ;o£ tMfea to B.vintfa dty 
subsequent to the feefetwice; botbefoRitlietitlies'wwt 
carried away by the occupienB of the land, it was adjudgwl 
that d. ^onld not maintain an action 'on this «(Mate {/). 
The aetioD can be br ougtit by the party ^eved only ? 
Ihas Inhere thi^ action was brought by the plaintiff ifer 
lirmsetf antt the queen^ Judgment was atresttd (g). A; 
being possiessed of a lease of tithes, in right of hi* wife^ aft 
executrix- c^ her former htisband, granted '^ all his rigfat, 
title, and interest*' in the aforesaid tithes to I. S. ; it waa 
holden that the grant was good, and that I. S. might 
maintain an Action ion the statute for not setting out 
tithes (h). if an executrix of the lessee for years of a 
Teefory marry, (he husband and wife may join iii tn ae^ 
tion on tliis statute (i). As the action on this statute is a 
personal action, tenants in common of tithe must join as 
plaintiffs. This action may be maintained by executors, 
for it fs within-the equity -of the statute of the ♦*fidw. 
third, which gives to the executor an ^action of trespMs 
de bonis testatofis, %ut such' action will not lie agdintt 
executors {j)- ' 

Generally, as we have before seen, the person [961]} 
intitled to the nine parts, at the time of severance, ought 
to set forth the tithe ; and, if he fail in so doing, *lie 
owner of the tithe may sue him, akbougH his iht^eM4& 

if) Wybirrd r. Tuck, 1 Bds. affirmed on ^rror, GrefeBWoodfi 

and Pull. 458. case, Clajt. 28. said per TwisdeOy 

(it) Johns V, Carne, Moor, 'Oil. J. to haf^ bieea adjudged, 1 Sid. 

Cro. Eiii. 6^1. S. C. 407w 

(h) Arnold ^« Bidgood, Cro. ifi Mr. J. Moreton's Cflse, 1 

Jac. 3td. Yentr. 30. 1 Sid. 407. ^ %^^ 

(t) Beadles and ^ife, «. Shfr- 502; S. C, 1 Sid, 88. but see 1 

man, Cro. Elis. ilS. Jndj^^ient Vera. (K). 






ik^ land be detei^Mtied before the tl<liM w^re earned 
Mvay^ provided he rasiaiii owner of the e&m (k).- 



-• t 



,,If there be tvro joint-tenante, and one only enter «iid 
ooeupy^ this action is maintainable againrt the jointj^Hiant 
who occupied alone (/). So if there be fwo. tenants m 
common^ and one of them sets out his tithe^ and Ihe other 
oarriea it all away^ the action shall be brduglrt ^against 
the tenant in common alone^ Who ^ried the ^whc^e^ tithe 
away(m>. 



-.*»•» 



'.-i^ 



If a person buy corn standing of the proprietor cif % 
rectory, he must^ as- we have before seen {mipra^^yVfi 
6dO> P^y ti^^^ unless he has special words in the contract 
to discharge him from payment of tithe ; and the carry*" 
ii^ away of such corn^ without setting out the tfthe^ wiR 
render him liable to an action on this statute (tt). The 
statute having given treble damages^ precludes ihe jury 
from giving other than special damages; and having 
given no costs, the jury cannot assess costs (o). 

If a party intitled to tithes agree by parol with the oc- 
cupiers Qf the land that they should hold the kinds^ dis^ 
charged of tithes for a certain time> or during Uwei life of 
tjbe Uthe^wner, in consideration of the paym^ntof^a cep^ 
4aio sinm :^imttaUy, an action of indebitatus assuTnpiii 
may be maintained by the tithe-owner against the occupier 
for the non-payment of the sum agreed on (p). 



'• r? 1 



(ky Kippiog 9. Swan, Cro. Jac. 1003; Moyleo.Ewor^Cro.J^LC^ SSI. 
334. supra, 08. (^) Obj 9, Feckw^l^ 



(m) G^iard'* cftie di^^^: urf <|») Selw.. L. of Ni. Pr* rlOTOi: 



to ha?e been adjudg^d^ Haiti Shipley v. Hsiuiioiid, .hsoAoujniiit. 

n% . • ^iy^9CB.44<3€io.;ffl..6v»prj?N. 

(ft) Selw. liV of m Krk lOOl; P, C J 14r : ; .v^ . r^ ::: - ^ ^ 
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r S?CQndly.- Tiftes> as ^t 4»^ filter oSeTiiigs; ^9) 
are also the wlyeetd of the co^tance of tovrtfiL .t)l 
equity^ Such jurisdiction^ it has been long settled^ foe^ 
|0Ags4e:>the cottrt of<haticery (r). And the eoart^of 
exchequer^ as a court of revenue^ has^ on the equitj side 
ef % always had an original jurisdiction over: tithes i(e): 
Tithes were always part of the {K>ss998ions of the cmmf ^ 
and it is the peculiar jMnovince of that court to protect such 
property as belongs to the king; From the earfiest re^ 
ports^ or records of the law it appears^ that the court of 
exchequer has uniformly exercised this power over tithes ; * 
and^ even were the point prd[>lematical^ the constant 
practice ^ of that court for so many centuries would now 
warrant the exercise of such immediate and absolute ju^ 
risdictioq ; and^ in either courts a suit may be maintained 
either for tithes^ or a noodas (jt). A bill in equity Kes to 
be relieved against the subtraction of predial tithes^ not- 
withstanding that . the subtraction of this species of tithes 
is a matter* which^ upon the above mentioned statute^ 9 
and 3 Edw. sixths e. IS*, may be relieved at law. {ny.' 
Nor is the minuteness of the value of the tithes demanded 
an ol^ection to a party's asserting it in a court of equity, 
if hit right to the tithes be controverted (v); for then Kid 
may prt^eriy institute a suit^ in order to ascertain^ and 
settle, such right But in a case in which no question^ 
fight was involved, and the tithe claimed waa of very ti^ 

(f ) Vernon v. Slotnt^ Ctwill. 51«. . . ^ ,. r 

880. (/) Adoh. Gwiil. 479, and sea 

(f) Aairn. Gwili. 180. Toth* Msyue v. Beck, Sat. 80. Gwhl. 

asSb Tats 9. Sottthby, 1 (%. lUp, 155. . v :t 

25. QwilL 431. See alfo Browne (u) Bole v. FiwatCy GwiU. ^9. 

WTIietliMrd, GwilL 481. Aaon. See C«ge«. W^rner^ Hardr. I^ 



Oiiiit 887.9 Ymtt. ar. OwilLMS. - J^ 

t»>OwflL 47a. 1084s Se^DoUe (f) Lewis v. Griffith^ 4 A^ 
«« Potman, Haidr. 16a GwiU; P*C;814i. Chritl. 786. 



.y. 



SjO^^.'Umjeiii -\<.'.'.\> r ^r^ OkiJk^Xi; 



wU vdiie^ it af^iriti^, thai thezdiftmlmit/hiatyaiJ^rit 
his tithes to the plaintiff, except for six c^lves^ fbf^/j^Mhof 
which, by custom only a halfpenny was due ; the court of 
exchequer, declared the bill to be vexatie^asy andTMCitered it 
to be disniiBsed (10). - i. :- ..: 



o/; 



. A party .cannot enforce in equity the payment of tl^ 
tieble, or double value of the tithes- made payable by Ibi 
atatiite (x) ; . and it is" usual^ and was. fonoeriy Mdtesaeaw 
HaX in the prayer of the biU foe a» account :of tkhesj iex^ 
prestly isi waive the penafty, or ftu^iture, Mid^re^ViM 
only mn accoiint of the sagle value of the' tithea damatided^. 
However, in modern timesj that strictness has: been JN^ 
hxed, and such express way«r held' not: to ^be ifeiqttiiitt^ 
and in a recent case {jy), in which the bill i|rb[)lfy^4^ftiJftiM 
itj but prayed an account of the single value of the tithes^ 
thjfi court held such omiasion to be immateriiil/ aiilce 4he 
waiver, though not expressed, waa neoesMrfly ^t»Ked« 
And it was idways held, that if «i execntAr of « pArsoiif 
brought a bill for tithes, though by. hts^ bill kd d^-iiol 
offer to accept the single value, yet being only executor, 
and not the parson himself, he was not entitled to a for- 
feitur^ under the statute, and Consequently was noi ol^ 
Kged to waive it {z). So in a suit by a vicar for tithea, 
it is not necessary for bim to set forth whether he ckima 
by prikseription,r or endowment (a). ^ i 

< 

It jis sufficient to sustain a bill for tithes by a laynuin^ to 
state ge»aralfy that he is entitled to them ; tind for a lay 
rector to set forth- in the bill that he is seised of the impro- 

• (ft) (JriffitSs V. Wlllmm*; Gwill. 1383. 1 AHstr. 100. J 

5W. -1 - (2) Anon. Gwlll. S32. 1 Vcrfrl 

{k) See 3 Bum, ficcl. E. iOt. \a) Button t. Hohey, ^Hiidi'. 

WO. - . ^ : ' ' l*).-Owiir.^511. Sec also Stone tr. 

i'<^)Wd«af%. W«aiey, XJwiH; Ludlow, Hardr/SSl. GtrtlK 31*4:? 



QkAK,- Xj Bemediesfoir the JHemmtjf of Ttthes^ ^c, 
IttiatonettQty; ivi^MX «fa4wiBg; ikut lielwd teceifed Mho 

A fMmofi and ticw cannot join in ooa bilt^ and {[864Q 
iii^^est different nodases^ because thoiftgh tba vicara^ 
were CHriginally derived out of the parsonage^ yet the ia« 
beritaaoea • aire ^fkow aevera), and. divided, aad thnefane 
distinot hilb should be preferred hy tbeni (c). A ««quefr« 
Umtor alone oinnot suatain a bill for tithes, because be ia 
a bailiff^ and aeconntabfe to the biriM)p,and hm no tatertet 
^rtlfevsul]^t (4i{) ; but the bishctp and seqaastrator must 
JMfL in aucb suit (e) : And, in case of the lunacy aftha 
iaaumbetat^ tbe biskop and sequastratbr cannot maintain a 
biU foi^ die tittaes, withoiil aaakihg the inattiabentj or kis 
coodmittaaya party (/). 

Althoagh^adefendant may in equity insist on seyerri spe* 
ciea of ^defenoe) provided tbey be consistent, if he mides* 
take ta proffe» general exemption, and prove merely one 
which )s partial, he CMinot have the benefit of the latter (gX 

It is sufficient in an answer, if it give the plaintiff no* 
tiee oi, the general nature of the case to be made a^inst 
him (A). 

To a bill for tithes the defendant pleaded a title to the 

(&)Lowther9.Bolt(m,Gwill.l^. (/) Bishop of London v. W- 

(c) Afton. GwIlL 472. ' chols, Owill. 648. Btinb. 141. 

(d) Berwick v. Swanton, Gwlll. (g) Leigh v. Maadiley, Ghrill. 
5f7. Ihnb. 19%. See Sheffield v. 703. BunK dfS^ 

Serjeftnt, Haitlr. 102. Gwill. 60S. (h) ftJLer cu Athifi, GiHU. 

Biabop of Notrvic)! t^ Bttc)Llea9 1423<. Amtr^ 4ai« Se# C^lsfd s. 

QvJU.dlO-ft iQpra^SS. Newton, Bm.b. 37. GwilL dSO. 

(4) Bishop of Nojrwich v^ Ea- Ltiighapi^.%arstow^BMrir^itO. 

diaidy GwilL 6)0. See Jonet v« OwiU. M9. andP^ge^cnBy Harcbv 

BtrFpt|,QF9L647. . 332. <GwUU,61S. AflattaeUdbff 



im Jtfim ofTSikes. GbAt. X: 

tidies derived from a gtant of kkif Henry tbe eighth^ add 
that by divers mesne grants^ conveyances.andassiitaocesj 
they became vested in the defendant: It was objected to 
this plea^ that the several conveyances were net set oat : 
But it was resolved by tlie court, that the plea wooM have 
been sufficiently certain at law^ and that on the evidence 
the defendant would be found to deduce a regukur title, 
and the plea was attowed (0. 



In respect to the parties to such suit in equity, a 
may be brought by a parson for tithes against some of the 
parishioners^ or by some of the parishioners against the 
parson, to establish a general modus (&}. So it has been 
decided, that owners and occupiers of lands in a township 
may maintain such suit, on behalf of the other owners, 
and occupiers of lands in the same township, to establish 
a contributory modus, for all the lands there ; though it 
was objected, that this not being a parodiial modus, but 
merely for a particular district, could not be supported by 
one for himself and the other proprietors, but that aU must 
be parties (Z). 



[865] Where the impropriator, or his lessee^ files a biR 
to establish his right to tithes against the vicar, the patron 
of the vicarage ought to be made a party (m). 

To a bill to establish a modus or customary payment in 
lieu of tithes, the ordinary is a necessary party (n). 

answers to bUls for tilbes, ste Ber* (k) 1 Atk. 483- Mitf. 146, 146. 

nef V. CkaBilMra, Bvnb. d48. Ofley o. f^anshaw, Gwill. 9fi. 

GwiU. 674. Montague v ,;in (/) Chaytor v. Trin. Coll. Gam- 

not ibid. GwUL 715. In not. bridge, 3 An$tr.S41. GwiU. 146> 

GwUl. 1136, mi, 1248. (01) Cataell v. 8berraft, Owill. 

(0 Bmatan o* BnrtMige^ GwUL 1171. 

.l^M* («) Gi^fdoU V. Siaipkinson, II 
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If tfte defendant to a bill for tithes set'np'a title rfemed 
from J. S.; J. S. mtiirt be itiAde a party to tlie suit (o). 

On a bill filed by the lessor and IciBsee of a rectory for 
three lives, the lessor having made a derivative lease, for aii 
account of tithes in kind, and to establish a custom of set- 
ting* out the corn hi stocks or stacks, it v^as objected, that the 
plaintiff having made such derivative lease, was not entitled 
to any account, and could not maintain a bill to establish the 
custom, which is a mere right ; but lord Hardwicke, C. over- 
ruled the objection, observing that such a suit prevents col*- 
lusion between the lessees and occupiers, and is properly 
instituted by the p arties entitled to the inheritance (p). 

Where a rector of one parish claimed tithes in kind* 
out of a whole liberty, and another a money payment out 
of a part of it, the owner of the greater part of the li- 
berty and bis tenants filed a bill to have the modud 
established, and that the two rectors might interplead; 
and that a commission might issue to ascertain what land^ 
in the liberty were within the one parish, or the other : 
The court held, that the other owners of the lands in th6 
liberty ought to have been parties (q). In a like manner, 
to a bin for a portion of tithes in a neighbouring parish, 
the vicar of that parish must be a party (r). A bill lies 
to perpetuate the testimony of witnesses to prove a modus 
(s). But a bill cannot be sustained to support a modus. 

Ves. jun. 509. See also GwiU. (q) WoUaston v. Wright, GwilL 

1597. 1454. Anstr. 1801. 

(o) White V. Friend, GwiU. 1096. (r) BaUey v. Warr»ll, GwHl. 

Philips V. Prytherick, GwilL 1125. 632. Buob. 11^. 

()i) ArciibSshop of York and Dr. (t) Sotnenet v. Fotlierby^ GwiU. 

Hayter v. Sir Miles Stapleton, 2 534. 1 Vera. 185. and see Offley 

Atk. 136. GwiU. 772. v. Fanshaw^ GwUl. 8ftS. 

u 
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which is not disfutted (i)^ ,or.:on -w siiople demand 'for 
tithes without suit (le). Nevertheless if an action. at^bw' 
be brought by the lessee of tithes>fot subtraction. ofrthem^ 
that is a^ ^fikien) {px)und foe filing a bill h> estobUsfaa 
modus (v).. • > - . v. 

. A modus shall not b^ e9tablished in ^itUy ugain^t a 
parson without a trial at law^ if he desire an issi; 9 {19) ; )M|jt 
if on a bill filed to establish a modus, he decline trying its 
validity at Jaw, he shall be decreed lQ'QC<;ept.th<9;same in 
{[9663 future (x). If in a suit in equity the ^validity o^fi 
modus is referred to a court of Ia\y, it i^q^.t h^ taken for 
granted^ . that the. fact of its having immoinorially existed 
is admitted, and that the only consideration is^ what. oUr 
jection will be made to it in point of law for the want of 
certainty, equality, or of any other properties, which are 
essential to make it good (y).. Where on a bill for tithes, 
a modus b proved different from that stated in the answer; 
^tt the one hand, an issue shall not be granted, if the par- 
son resists it (z); and on the other, there shall not be a 
decree for tithes in kind, which the modus affects to cover 
(ay: Or if in case of such suit, no particular modus 
is mentioned in the bill, or alleged by the answer, yet if 
the plaintiff's own witnesses shew a reasonable ground for 

(0 WoWaiton v. Wright, GwiU. roby, Gwni. 1173. 

1454, Anrtr. 18Q1. E^ of Co- («) Cleeres v. Ky^stoi^ 4^:^111. 

▼entry o. Bwsleii, Gwill. 159C. 1048. 

(u) Gordon v. Simpkinson,, 11 (^) Rke r. Dowlti^y^ Giyill. 

Vet- junr. 509. .1166. 2 Bl. Rep. 1257. 

(t>) Lord StaweU v. Atkins, (2) Bisbop «. Chicliesier,.GwUl. 

Gwili 1434- Anstr. 564. 1S16. 

(») Webber r. Tajlor, Gwil|. (a) jBqptt ^«, Fenifiqk^ Qi^jU- 

656. See AnoD. NeU. Rep. 10. l%b% 
GwiU, 436* Robinson v. Bar- 
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a inodis, {he c^url mH not ^proceed to decree an, account 
of tithes (6). Where a modas is alleged generally^ and 
without any restriction, the court cannot direct an 
issue to try a modus with a restriction (c) ; hxA the court 
is not concluded from directing; an issue to try a modus 
by a decree for an account in a former cause, in which 
the same modus was insisted on, but no* issuQ directed 
upon lt:(d). 



, , . • 



In a suit for tithes in the court of excbequer, the deccee 
is, that the defendant shall account for and pay wftai 
tithes were due at the time of filing the bill : In UieMnrt 
of cl)ancery the decree directs such account and paymeniit 
to the time of the master's report (e). 

It has been held that the statute of limitations it not 
pleadable to a bill for tithes, because the defendant k» as 
to the tithes in the nature of a receiver, or bailifi^ ia 
which case that statute has no operation {f). It is, n^vei^ 
theless, discretionary in the court how far they will carry 
the claim back. After a great lapse of time they wiU 
refuse the account altogether (g), and will ia no case carry 
it further back than six years {k). 

. A bill may be maintained for partition of tithes ; and 



, ' f 



(&) Ekins V. Domer, GwUl. Brightwell, GwiH. 67d. 9 F. 

800. 2* 3 Atk. 534. Wms. 46^. Bell v. B«ad, Grwill. 

. (c) lUd. 8Q4- 3 Atk. 590. 

(d) Collins V. Sir Henry Gougb, (/) Marston v.Ckjrpole, G^itl. 



I 1 • • 



GwilKlW4. 674. 

(0) Archbisliop of York v. Sir (g) Mohonx v. Jone^i GvrilJ^ 

^es StBfletoii, 3 Atk. 136. 158?; 

GwilL 773. BeU v. Read, S^Aik. (A) Gerrardl v. ScUollar; GwHL 

590. GwUji. S04. Carletoa v. 1045. 

U 3 



95$ Law of Tithes. Cjbap. X. 

though in support of a demurrer to a bill .for the partition 
of great tithes^ of several parishes, held by the plaintiff 
and defendants as tenants in common^ it was insisted that 
tithes being incorporeal, and indivisible in their nature, 
no partition could be made of them in severalty but by 
metes and bounds, which could not be fixed on the lands 
out of which they issue, without the consent of the ownersf 
of the lands; and that placing such bounds independei^tly 
of the metes and bounds of the several parishes, must 
create great confusion ; so that, whether they were, or 
were not indivisible, in legal estimation ; a court of equity 
ought not in such a case to decree a partition without the 
consent. of all parties concerned, but leave the plaintiff to 
a writ of partition at law; yet the Lord Chancellor over- 
ruled the demurrer (i). 

If in a suit for titl)es, a question of tithe be involved^ 
and the evidence of possession doubtful, the Court will 
not make any decree till the right has been settled. at law^' 
the account being merely consequential to the right ; and 
in such a case the Court refused to direct an issue, but 
ordered the bill to be retained for a year, with liberty for 
the plaintiff to proceed at law. (/). 

Defendants to several bills for tithes may move to con- 
solidate the suits, but such motion must be grounded on 
an (affidavit that tliey do not defend by common nu])- 
scription (k), for it is maintenance for parishioners 
jointly to contribute to the expence of defending a snit for 

(0 Bagster v. Knollys, Gwill. and Garnons v. Barnard, GwiD.^ 

S2Q. 1462, and supra, 57. 

O*) Manby v. Edmead, Gwill. (k) Pyke »• Brook, Gwffl.- 

1205. See also Boirsber v. Mor- 1345. 
gan, 2 Anstr« 404. GwilL 1416, 
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tithes^ and a demurrer will lie to a bill seeking a discovery 

of an agreement to that effect (l). 

, ... , . 

III. I proceed now to consider the nature of the [2673 
evidence^ which is adduced in suits and actions relative to 
tithes. 

Where' the tithes have been taken by the defendant un« 
der an 'a^reemeiit^ and composition with the plaintiff^ an 
action of assumpsit on the contract is the proper remedy ; 
and'Uo farther evidence is necessary in that case^ than of 
the occupation of the defendant, his contract with the 
plaintiff^ and the retaining of his tithes in consequeiice of 
such contract, but where there is no existing contract^ 
and the farmer has neglected to set out his tithes^ or baa 
made a fraudulent and colourable severance of them^ and 
then carried them away, the tithe-owner may, as we have 
Just seen, bring an action of debt for the treble value of 
such of the tithes as are predial (m). 

* In brdinary cases (n); it will be sufficient in this actioti 
Ibr the plaintiff to piH!)ve himself in possesgion of the rec« 
tory, or tithes, without entering into his title ; as vthere 
he has been for some time in the uninterrupted receipt of 
tithes from the different land-holders in the paHsh, and 
no one has disputed his title (o). But in cases where 
no acknowledgment of liis title has taken place, he mu^t 
prove it. If he claim as parson {p), he must prove hi» 
ordination by the bishop ; his instituticm, and indnttiott 
into the living ; and as it is asserted in some books^ hia 

(0 OliTi^r V. Bakewell, Gwil). (o) Chapman o* Beard|.6vUK 

1381. 1482. Radford 9. Macktutosh) 3 

(w) Peake's L. of Et. 411. su- T, Rep. 635. 

pra, 258. (p) Ball. N. P. 188. 

(n) Bull. N.P. 188. snpra, 16# 



^67 ZaW *^ Itffies. Cbap. X, 

Viil}s«crtpti6n (d thfe declaration' iif (he suit of un'Ifortiiity ia 
the presettcedf the'1>ish(rp ; and' his' reading^' the tbirty< 
^liine arHcles within two nloAihs^ and declaring his asseYit 
io tb^ni. This latter eVidetice however does ft6( (iQw i(e6m 
£2683 to "^ strictly niecessfery, until some ground is laid hy 
the defendant^ that the plaintiff has not complied with 
tlioS^ reqtlisites ; for the presumption, is that every man 
had Conformed to the laws^ unless there be some evidence 
to the contrary. Thus fifteen yeard* possession of a be* 
nefice was held to be prima facie evidence of a regular in^ 
ductioti^ and having read the thirty-nine articles ; and no 
stress was laid on the testimony of several persons, who 
stated, that they had generally attended Divine service for 
the two months next after the plaintiff's becoming rector^ 
and that none of them had heard him read the thirty-nine 
articles, or had heard of his reading them ; the court ob** 
serving that there was no evidence to shake the legal pre* 
sumption in favour of the incumbent' ; that it was not 
shewn, that any witnesses attended all Divine service on 
each Lord's-day for two months after the plaintiff^s in- 
duction, and deny his having read the articles during that 
time. The circumstance of these witnesses not having 
heard hicri do so on those days when they happened to* 
attend is nothing ; unless they can answer for each time 
that Divine service was performed in the two months: 
That if there bad been any want of title^ the parishioners 
3hou^d have complained to the bishop, or disputed it 
wttile the mertiory t)f the thing was recent: That there is 
ho record, or' repository for the evidence of inducition or 
of reading the articles, and the witnesses cannot live for 
ever: That if those facts are not to be presumed from 
length of time, that circumstance^ which strengthens all 
othef titles^ UriU bi^t serye to i^eak^n or destroy this {q). 

(q) Chapman 9. Beard,. GwjH. Sbrrisf Adge. Gwill. ^OCf. 
14B2. 3 Ansir* 043.' And lae ' 
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. If tb« .pliiptiff fspe «^ a by, 'uaproDiUfttpr, ibe strijct proof 
of title j/9 to 9bew thai th^. rectory <irig«niilly, belonged to 
one of the dissolved- monasteries^ and iras gninted by the 
crown to those under vfhowi he claims (r) ; but as. [259] 
deeds, and. iaatniments are liable to be lost, length of pos- 
session^ and old deeds conveying tithes^ have been deemed 
sofficient evidence of title (s). When the plaintiff saes as 
farmer of. the tithes, he mnst prove a lease by those nnder 
whom he, c]&4fi|s^(t) ; ^nd the mere circnmstanceof the plain* 
tiff -a having, as. farmer of the tithes, called a meeting, of 
. the . parishioners to treat ivith them for a composijtioi^ 
when no agreement took place in consequence.^ is not 
sufficients though no one at that meeting disputed his 
title (w). 

The plaintiff most then prove the defendant's occupy* 
Uon of land within the parish ; his taking away the tithes ; 
and th$ value of them ; and if there has been any agree- 
. roent for composition,: he must shew such composition to 
have been discharged by six months' regular notice ex- 
piring at die end of the year, in the same manner as in the 
common case of a tenancy from year to year (v). On this 
evidence the lands will be presumed to be chargeable, 
unless the contrary be shewn on the part of the defendant ? 
and though they have never paid tithes, that alone will fur- 
nish no defence, if the declaration state that titbe^ were 
yielded erndpayable within forty years next before, tt^e pass- 
ing of the statute, 2 and 3 Ed, VI. c. 13. (w) ; though in a 
case in which the declaration merely stated ,that;^th^ were 

(r) Vid. Com- R<?P- 651, 412,413. ! . .,: 

(s) Kynaston v. Clarke, 5 T. ft. (u) Wyburn' V "tiick, \3wi1l. 
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{i) BqH. N.P. IBS. BisbopW. (0) Vta.91}^ 193/154.^ .M 

Chichester^ Gwill. 1316. 1 Bro. (s>) Mitcbsll v. Walker, 5 T. 

Cli.Rep. 16K Pcake^s L ir*T. 'ite^.^tH.' ^ '^^^ - - '\^^ 
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irii4ik4> wftd find mthin foFtj years next before tlie sta- 
tute, some evidence of payment was required (x)i : And 
([2703 though a layman cannot prescribe in a non deci- 
7fi4ind6 ; yet if the (ithe^ belong to a hiy impropriatbr^ 
and the land in question has been constantly ploughed^ -• 
and no tithe paid^ it may be ground for the jury to pre-< ' 
stfrnea f^vMt by him> and severance of the land from the : 
rectory : In this case^ therefore, it will li< <m the defend^ 
ant to shefw, that it has been constantly before in a- state of 
tillage (,y). 

in cases where the lands are discharged from tithes by 
la modus, the evidence will be of the same nature as in all: 
Other cases of custom, to which I have above alluded (2). 
But where the defendant contends, that the lands are 
wholly exempt from tithes, be must shew the groufidof 
discharge ; for the mere circumstance of their not having 
been before charged is not sufficient, because a layman 
cannot set up a prescription de non decimando without de^ 
ducing his title from some ecclesiastical person ; though 
ho may set up a modus without any such aid (a) : And 
evidence of a modus will suppwt a jdea of nil debet to ai| ' 
action of debt for tiUies of hay and corn (&). 

' Where the exemption from tithes is claimed of land^ 
belonging to the monasteries dissolved by the statutes 
31 Henry «ihe eighth, c. 13. and 32 Henry the eighth, 
C S4. such lands must be shewn to have belonged to. a 
religious house dissolved by one of those statutes ; and that 



(x) Lord Mansfield v. Clarke^ (z) Supra, 148, 149. 

cited ibid. 264. * ' ^^j Peake's L. of Ev. 414. 

(t/) Vid. Com. Rep. 048. 3 (b) Ch^j v. Garland^ Gifill. 

Atk. 628. 5 t. Rep. 264. Peake's 95 It 
L. ofEv. 414. 
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while ill' the poftsei»on iif such hoQse^ they iif^re exenpt 

fi-omtithes. 

The mere circumstance of lands haying belonged [STl]] 
to a monastery so dissolved is prima facie evidence^ thai 
they immemorially held it so discharged^ unless it be 
proved^ that the knd has paid tithe. Ii;i like.maniier^ 
where the exemption is claimed on the ground of unity 
of possessiosi by the religious house pf the parsonage, 
and of the land^ if the unity be proved^ and the time of 
the union cannot be ascertained^ and there \^ no evidence 
of tithes having been paid^ the presumption wiU b^ in 
favour of its exemption (c). 

The fact of lands having belonged to a monastery is 
generally proved by the survey of their lands^ at or sOon 
after .the time of their dissolution^ or by some other public 
documents^ most of which are to be founds either in the 
Augmentation-olEce^ or Chapter-house. 

In such cases the pope's bull of exemption may be 
proved by the bull itself; or by an exemplification of it 
under the bishop's seal and proof that the lands in question 
belonged to those, who are mentioned in it (d). 

To prove a composition real, the deed by which it was 
entered into must, as we have before seen (e), be proved, 
or evidence shewn from which it may be inferred, that 
such deed did once exist. 

 

Books of account, and memoranda of a preceding rec« 
tor, or vicar, relative to tithes, are constantly received in 

..(c) Peako's L. of Et. 415, 417. 701. Bunb. SSI. 
(d) Peake'8 S- of Ev. 89, 414, (e) ^upr. 2^1. 

417, Vid. Benson v. Oliye, Gwill. 



4vide»ct Jq fiip|M)rt;the deimmda of his iMiQ«esaord (/). 
£jaT^} In like Planner, M: we; have seen {g}, books of 
SWMf .leasees of a rectory CMtalnlng entriea of the re^ 
«6i{kt of agiatiaent tithe after the determination of their 
leasei> jbave been admitted to support the claim of the im- 
propriator td that species of tithes; although in such case 
Ahe admissibility of that evidence were strongly contro- 
verted ; the cbttrt holding, that the case of the parson's 
book was not' the only exception to the general rule^ that 
any other rase failing within the same principle would be 
jiQ: exception ; and they decided that principle to be appli- 
^cableto the case before them (A). So a book of a former 
cadtector of ancient date found in the hands of his sue- 
'cesser was admitted in evidence, even though the hand- 
writing of the collector could not be proved (i). A survey 
of a religious house, taken in the year. 1563, was allowed 
good evidence to prove a vicar's right to small tithes (j). 
Copies from the cathedral churches of the surveys of 
crown and church lands, made under the commissions 
issued by the parliament in the year 1647, were held to be 
admissible evidence, the originals having been lost in the 
fire of London (/c). Evidence of the perception of the 
[ tithe of hay, and of small tithes by the vicar, is evidence of 
a prescription, which supposes an endowment (/). . And 



(/) Lord Arundel's case, Gwill. See also K34iaston 3?. Ilattersley, 

620. 12 Via. Abr. 255. pi. 3. Gwill. 893. 

liegross V. LoTemore, Gwill. 529. (j) The vicar of KeUingfbn 0. 

iSee also GwHU 653. Benson v. Master and Fellows ofTrin^CoIl. 

OHyc, Bunb. 284. Gwill. 701. Camb. 2 Gwill. 599. 1 Wils. 170. 

.fypes r. Ordoyno, Gwill. 1168. See also Gwill. 1317. 

and supra, 149. (k) Underhill v> Durham, Gwill. 

(g) Supra, 148, 149. 512. Freem. 509. 

(/*) Illingworth «. Leigh, Gwil). (/) Travis r. Oxton, Gwill. 

161d. 1066. 
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proof of on6 single Instance within thirty years of A lioitt^^' 
position with the vicar for agistment tithe of the close 
in which it was claimed^ was held sufficient to entitle biia 
to the small tithes^ on a biH filed by him for tithe herb- 
age^ and furze (m). Even proof of the payment and 
receipt of a bad modus is evidence of a title to [^d^ 
tithes in kind: For it amounts to proof of paymeht of a 
temporary composition in lieu of the tithes demanded, 
which is evidence of enjoyment^ which is proof of an or 
dowment^ which consequently is a title to the tithes Ibem* 
selves (n). Where no endowment appears, yet evidence, 
which will not support a prescription, may be adduced to 
prove an endowment : for endowments of vicarages have 
in general^ if not all of them, been made %vithin time of 
legal memor}\ Many of them are lost, and can. be 
proved only by usage. It were unreasonable to expect 
in jBuch cases proof of a prescriptive right (a). And if to a ! 
bill for tithes by a vicar, the defendant in his answer admits 
the plaintiff to be entitled, but insists on a special ex* 
emption, the plaintiff is not obliged to shew any special | 
title, either by endowment or prescription (p). 

Written evidence expressing an interest in all, and all 
planner of tithes^ was admitted in support of a claim of a 
portion of tithes, though in none of the instruments ad- 
duced a portion of tithes was mentioned (9). 

A copy of an agreement between the Abbot of Quarr, 
and the monks of Lyra, was offered in evidence ; and though 
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(m) Cooler. Jordan, 0will. low. GHrtU. ii^8. k Bred •• 

648. Bunb. 141. Chaphn, GwiU. 1033. . . - ; 

(») Tram v. Oxton, Gwill, (p) Pye:^. Rea, Bunb. 72.0 will. 

1074. . 62S. 

(o) Jackson 9. Walker, Gwill. (q) Downes r. Morenan, Bank 

1231. Se% PcTie v. Lord Brown- flStf. GwUl. 65S. 
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in Law of Tithes. Chap. X. 

it was objected^ that it could not be read^ being neither a 
record nor a public matter ; yet on a copy of the statutes 
of Oicford being produced^ prohibiting the removal of 
any book^ or document^ from the Bodleian library^ the 
Court rtceived it (r). 

t 

On a bill for tithes^ and a modus set up by the answer, 
a former bill by the rector against an occupier, and hi§ 
answer setting up a different modus were offered i to' be 
read in evidence ; and the court held them to be adihis^ 
sible^ if the lands could be identified (s). Depositions 
taken in a former cause between the same parties^ ia 
which the same question was in issue^ were admitted to1)e 
read {t). And on the trial of an issue, whether the vicar 
was intitled to agistment tithe^ depositions in a suit by^ 
a former lessee, and an occupier, were offered in evidence 
without producing either the bill, or answer : It was ob- 
jected that without the bill, and answer, or prorving that 
all due diligence had been used to discover them, but 
without effect, and giving collateral proof of their con- 
tents, these depositions could not be received ; that it 
was necessary to produce the bill and answer in order that 
it might be seen who the parties were, * and what were the 
questions in issue between them ; because the depositions 
[274] themselves could be evidence only between the 
same parties, or those claiming under them, and upon the' 
same point ; that it was clear from the depositions them- 
selves, that the vicar was not a party to the suit, because 
he was examined as a witness ; that the suit, therefore, was, 
as to him, res inter alios acta; that the only ground on 
which it could be contended they might be admitted was. 



(r) Downes r. Moreman, Biuib* \U9* 
1rl89.G will. 658. (0 Morgan v. Nevill, GwilK 

(0 Ashby V. Power, Gwill. 104G. 
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where hearsay or reputation was evidance ; that faeofsay 
could not be evidence in this case^ because it was to prove 
a. particular fact; that the very depositions themselves, 
were confined to the claim of agistment tithe in a parti* 
cular place^ and did not affect to speak of the general ^^US;* 
torn of the parish. The judge was clearly of opinion^ that 
they, were inadmissible ; and accordingly rejected ttrnn. 
^ new trial was nevertheless granted by the court of 
€LSK:hi)qiier> on the express ground^ that the judge was 
miataken in n^jecting the above evidence^ and upon a ae- 
cood trial a verdict was found for the impropriatrix (u)^ 

l^Ut where a parson filed a bill against several parish^^ 
ipners^ find they filed a cross bill against hiro^ and stated 
the deposition of a witness then dead in a former cause 
between the parson> and another parishioner on th^ same 
pointy the court would not permit it to be read^ though 
the parson^ alleging be did not recollect its contents^ re- 
ferred to it in bis answer (v). 

A verdict between a parson^ and one occupier^ is evi- 
dence i^pon a like point between the parson^ and ano« 
ther occupier^ though it was objected^ that this was res 
inter alios acta ; but the court said, that in these cases^ 
a decision between a vicar and one occupier was [37&3 
evidence in a case between the vicar wid another occu- 
pier, and to exclude the evidence would end in the ex*^ 
elusion of nine-tenths of the evidence, in that, and in all 
similar cases ; but that the evidence was, at the same time, 
open ^0 all imputation of fraud, collusion, or mistake (jp) ; 

iu) lUiDir^orth V. Leigb, Gwill. lS0it 
1»15- (w) Tnivis V. Oialoiier, Gwi* 

(v) Scott V. Allgood, Gwill. 14JS ' 
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if^jT^^nl^ l^t.prqved U> relate jUxthe Bwae IsihIbj shall 

Jnjrespept to a terrier^ which is. frequently adduced iQ 
civid^ncQm cases of this aature^ it is aa instrnment well 
Impii(fu in .the lawj by the canons it is diracted> flial an 
eiu}})jry ^9}! be. from time to time made o£ the tempoMl 
figjb^ /)i, the, clergymen in every pariihy and returned 
into^thp reg^istjry of the bishop^ the pro^r g^uardian of 
tho^ rights^ for his infprmation; that return^ which ge^ 
nen^Uy haji the minister's siguaturej is denominated^ 4er<- 
rier, affd derives its authenticity from being founds in the 
pfoper place ; that place is the biffaop's register office {^)> 
or the registry of the archdeacon of the diocese (z) ; - ao<l 
unless it come from one of those quarters, it cannot he 
admitted as evidence: therefore, it has been decided/ that 
a p^er purporting to be a terrier found in the charter 
chest of Trinity-college^ Cambridge, who were land* 
holders in the parish, was no evidence to disprove a mo* 
dus (a). But as against one of the prebendbries of litch* 
field, a terrier found in the registry of the deaa and chap^ 
£2763 ter of Litchfield, was held sufficient evidence (6) ; for 
thought in general, an ancient manuscript, the actual exe- 
cution of which cannot now be otherwise proved, receive 
auAentidty from its being found in that place,, in Whiob 
such an instrument ought properly to be deposited ; yel 
where a connection can be established so as reasonablf to 



(«) Benson 9. OliTe, Gwill. 702. 1450. 3 Anstr. 789. 

(jf) Atkins 9« HattoD^ Gwill. (a) GwilL 1406. 

1406. 2 Aikstr. 380. See also Lloyd (6) MiUer v. Foster, Gvill. 

9. MMtiaor, Gwill. 1064. 1593. 1406. 10 not. VId. PeAkd's L. of 

•nd 8 Bnrn, Eocl. U 379; £.t8. - ; «"? 

(t) Potts 9. Darant, GwilL 



gccoimt for the custody ih'^ifftyiclrtAeinsfriJftieiftekt^'ir^^ 
the courts have somewhat relaxed the irftle^ ^lid aJiiiiSttoA 
them to be read, though not coming from exactly the most 
prqpet j«pa$itory J thus in the case \vfifeh ^I^ hive hst 
mmtiooml; the court of kmg^-bench p]iroceed«d oti tbe 
gfiomd pC the connection between the tei^rier; and ifi6 
OUAtody ior which it waa found ; and a strong;^ coimbbrathli^ 
(^rciuKBtanica iQ:iliBt ica«e vmA, that the terrier waia fcmoA 
WD^tdite;jinirid leaie of the prebend of nearly the^sa'mci 
da^« .iBttt,wb0nitbe> custody is merely pritate, aricF un^^ 
ccwiectedL .wjAh the aubjesct matter, the courts ftaieVn^Veif 
gone the leng^ of admitting such papers in evidence i 
ThusjaA^inatrument purporting to be an tfndowmeat with^ 
OUktt^e^l and another purporting to' be an inspexmms 
theiieof undnr the seal of the bishop, were rejected ak 
txidefiM, inasmuch as tliey came out of the hands of a 
private) person wholly unconnected with the matters con- 
tained in them, (c); It has also been held^ that as against 
the . parson, a terrier is in all cases strong evidence ; 
but it is never admitted for him, unless it be signed by the 
churchwardens ; and in case they are of his nomination by 
som? , of the fiubdtantial inhabitants of the parish -also ; 
and in the. case of a bill filed by a vicar against the impro^ 
priatrix;Qf a rectory, the principal object of which was 
the recoYC^ry of agistment tithe, in support of the claim,' 
4€^vei^ jberriers were produced, some of which stated the 
viciir to have all small tithes generally, and others [377]} 
gave )|im expressly, and in terms, the herbage of barren 
cattle. The former of these terriers was signed 1^ the 
churchwardens only : And it was objected first, that 4 1 was 
no terrier at all, because made by the churchwardens only, 
and not signed py the vicar : that ^the minister's signature 
was essential (ogive the instrument the*character'df at 
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terrier; that where it wanted that signature^ the court 
had cRen refused to receive it^ though it came from thei 
mtniftter himself: 3dly> that even supposing it to be a 
|)roper terrier^ yet that it could not be admitted in evi- 
dence in that cause^ as against the rector^ because not 
signed by any ^rson claiming under^ or on the part of the 
rector. But the court were of opinion^ that the terrier 
was admissible^ for that it had been recognized in the cha^ 
ractet of a terrier by the spiritual court : that such imper-^ 
feet terrier had been often received of late in the court of 
exchequer : that it was true lord C. B. Skynner had once 
rejected it^ but that he had afterwards changed his opi^ 
nion^ and since that time it had been uniformly received ; 
that the terrier in question was signed by persons not only 
in no respect interested; but whose duty it was from 
their ofScial situation to sign it^ and that the want of the 
vicar's signature made it stronger evidence in his &-• 
vour (d). 

Where a terrier described the modus to be for all mow- 
ing grass, except clover and the like, it was objected, that 
as the article excepted was not known beyond time of 
memory, a modus containing that exception must be mo- 
dern ; but the court thought that the expression in the 
terrier, was not to be taken as an exception annexed to 
the modus, but merely as a memorandum, that the modus 
covered natural hay only, and did not extend to modem 
artificial grasses (e). * 

On the trial of an issue whether the defendant by him-'' 
self or his agents was in possession of a certain number of 
acres of glebe lands belonging to the plaintiff^ as rector 



(iQ niiogworth v. Leigh, Gwill. (e) Franklin v. Spilling, 3 Anstr* 
1515. See Ban. Ni. Pri. 948. 760. Gwill. 1444. ^ 
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of teiiain parishes therein mentioned, a map made under 
the directions of the lord of the manor for the time beings 
was produced by tlie defendant^ the then lord of the manor^ 
and vnkB held to be unexceptionable evidence as againii 
him (/). 

In most cases^ it would be absolutely' impossible [2783 
after a g;reat length of time to prove the execution of a 
deed, or even the hand-writing of the parties. It is 
necessary that a period of limitation should be fixed^ 
otherwise new questions would daily arise ; and therefore 
courts of justice have laid it down as a rule, that a deed 
of above thirty years' standing requires no farther proof 
of its execution than ttie mere production of it, provided 
the possessipn has been according to the provisions of the 
deed, and there is no apparent erasure or alteratioil on the 
&ce of it (g). 

A decree made between the same parties, on the same 
point, not appealed from^ but signed and inrolled, is con- 
clusive ; and the rule is founded on sound policy which 
requires that the decrees of courts of justice should not be 
repugnant to each other on the same point of right : But 
a decree which is to have this conclusive effSect must be 
made between parties, who have a competent interest in 
the subject of it : therefore, in a suit by a vicar against 
occupiers 4br an account of all small tithes, a decree in a 
suit instituted in that court by the then vicar, in the reign 
of Charles the first, declaring the plaintiff to be entitled to all 
small tithes under the endowment, was held not to be thus 
conclusive ; the court observing, that the suit, .in Which 



(/) AUott V. Wilkinson^ GwUL N. P. 255, WS. See slso Bsnsoa 
tS85* V. Olire, Bunb. 984. Gwilh 7o» 

(g);PtBkt*% L. of £. 100. Bal. 
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timt decree was pronounced^ was betwew the vicbI*/ arnd 
the impropriator^ who was tlie pittron; that cue of tba 
pailies had an absolute rights but the Ticar, tbmigfa he had 
the freehold of the vicarage^ had no interest beyond his 
own incumbency : A)» vicar he could do no act to bind tht 
interests of his successors in the vicarage : Before the 
{[279] restraining statutes^ he could not ha^ve afl^i^ed 
tiiose interests without the concurrence of the ordinaryjas 
well as of the patron : That reason and policy idikej re- 
quire that tAie ordinary should be a party to a suit; the end 
Df which is to bind and condode those intenslSj Miick 
the law hath appointed him to watch o^rer. and protMk;; 
and though the decree which was so ptonounced, was in 
fiiTour of the vicar's claim^ yet if there were not parties 
sufficient to sustain the suit, the decree pronoiiiiced in fih 
vour of the vicar could be no more conclusive than if it 
had been to the prejudice of his claim; considering the 
decree in this lights it has no more force^ in respect tp tlfe 
successors of the vicar^ who was a party to it^ than a d^ 
cree for an account of tithes (A). ^ 



But in a suit by the rectoir for tithes^ in which the de- 
fendants insisted^ that the lands were parcel of one of tke 
greater monasteries dissolved by the stat. 31 Hen. eighth, 
a. decree was offi^red to be read in evidence/ in whick^Clfe 
lessee otily^ and not the impropriator^ was a party; ^li 
objection was tdcen to the reading of it, for that no admli- 
sion of the lessee shall bind him who has the inheriCatiei, 
and who vras no party to the decree : Lord O: B. 1MM4- 
tague^ and baron Price, were of opinion, it should be per- 
mitted to be read, stating that they should have made ao 
doubt of reading it, if the lessee had prevailed, and there* 
fore that they saw no reason why it should not be read, 

\ 

(A) Gurr t« Heaton/^hrUM^SW. • - ^ 
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since te diet not pBorail: but }m^9Q, Pagp^ sts99 ef i^njywf^ 
ik)oiight>(Dotito l>e raiDdu wbich. H Mbvis would h^ve befn 
Um nil)n!OQri9ec^a4judi»Qtion (0)^ It ingei^eraUy true^ that 
a-HofavM flfaaU not be read> if it do not relate tp the [^80^ 
sanveiBhdt and title ai are in quefition (7). ^ 
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' The king's books an eonelusi ve ev idence of the raliie of 
a Jiving ^. Thtta» wheire the defendant to a bill for tiUies ujh 
mted^ thattlie ^intiff had taken a second Jiving abQv^ 
the talue of eight pounds a year^ the defendant was 4^ 
creed toaeeount ; for though the value were in reftlitf 
aboTe eight pounds a year^ yet it being under that value 
in the king's books^ they were hdd conclusive (A;). ]3iut 
aneieatmhiations are not concIusiTe evidence of the vs^ 
^ther ei kfsds or of livings (/). 

We have before seen^ that mere non-payment of tithes^ 

though from time immeiporial, is no discharge^ without 

shewupig. some special ground of exemption (m). But in 

acase^ in which the plaintiff rested on his common law 

. right of rector^ and the defendant insisted^ that the lands 

. hift occupied were formerly part of lands of the dissolved 

monastery of Shaftsbary^ and exempt by prescription^ 

Und shewed the rector not in the perception of all the 

. 4itbf 8 : . a vicar in possession of sonie ; tenants pf tiie site 

,^a nwH>r^ and certain demesnes^ in possession of Qtb^fi; 

. vkfi ftlso other lands^ a whole floor^ payiug none at all : 

the court held the inference from that evidence to be^ th^ 

. the rector's right was very precarious, and that it let in 



(t) BUbop of Uncolo V. Sir Wm. 596. See Djr. ^37. Cio. Eliz. 653. 
EllU, Gwin. 632. Bunb.no. Cro. Car. 466. 2 Lixtir. 1365. 



(J) Benson v. (MiTe^ Gwill. toi - 
Bunb. 284. 
(k) Stamp p, AyUfie^ GwUL 



17 ^10. Att^.«2. 

(/) Gwill. 857. 1340. 1347. 
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every reasooahfe tiUe^ which the eTi4ence would fK9|^pm't: 
'nmt a portioQ mi^ht exist against him; and that the de- 
fendant deriving title to exemption from spiritual persops^ 
[281 ] might apply it to prescription (iz)« But it :8eems that 
such exemption is not applicable to a composition real^ g^ 
other particular title, without some specific evidence (o) ; 
yet although immemorial non-payment of any tithes, frpm 
a distinct cannot raise a presumption of an exemption .by 
' grant from a lay rector, yet it* is strong evidence to explaiii 
the extent of the grant of the rectory, if it be in any de- 
gree doubtful (p). 

Fay men t of a composition Cm the tithes of tvnips, 
whether pulled or eaten off the ground, where i^eitber 
party considered it as an agistment tithe^ was held to be 
no evidence of perception of that species of tithes (9). 

Receipts for the payment of tithes not signed by the 
receiver of the tithes himself, but merely by his deputy, 
have been held to be inadmissible evidence (r): And 
where a modus of every tenth day's cheese for a certain 
period of the year, in lieu of tithe of milk, was insisted 
on ; proof of the delivery of cheese at the house of the 
tithe-gatherer, but not to himself, was not admitted as 
evidence to prove perception of the modus ; for the tithe- 
gatherer's authority is personal ; the act of any otheir 
person not authorised by the clergyman cannot bind faif 
right {fsy 



(«) Fryer r. Sims, Gwill. 1356. (7) GwilL 1462. 

(0) Ibid, and Wd. Haywood ©. (r) Yate ©. Leigh, GwUl. 861. 

NichoUs, GwiU. liao. (0 Wake v. Russ, GwUl* 1396* 

(/>) Lord fttre «• Bleocoe, lAnstr. 295. 
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Althotigh on the trial of an issue directed by vt court of 
equity respecting- a modns^ the evidence on the defend**' 
ant's part proved a modus to extend to more closes than 
were stated in the pfeadings, that was held not ma- [2833 
terialj and the defendant had the benefit of the proof (t). 

The testimony of persons, though not parties to the 
suit^ yet if they are interested in the general question, 
shall be rejected ; a rule of evidence, to which I kave 
above alluded (m). Thus to prove an exemption from the 
payment of tithe wood within the weald of Kent, all those 
of whatever condition, or reputation, who, either as 
owners, or farmers, were entitled to any wood there, were 
held incompetent witnesses: for the custom being allege^' 
to be general through the whole weald, though they were 
not parties to the suit, yet, inasmuch as the custom con* 
cemed them in their private profit, they were quasi parties, 
and their testimony qiuisi in propria causa (v). On the 
same principle, in the. case of a modus claimed for a 
whole vill, all those within the vill, as parties in interest, 
though not to the action, have been held inadmissible (10), 
The custom of tithing in other parishes than that in 
question cannot be given in evidence (x). Whether evi- 
dence of a general right can be applied in support of an 
allegation of a partial right seems doubtful ; as where the) 
plaintiff, in a bill f6r tithes in kind, alleged his title v 
vicar of the parish, and as such entitled by endowment^ 
prescription, usage, or otherwise to the tithes in question 
in the townships of G, S. and L. S. and the tithable places 
thereof ; in support of this allegation, proof was offered 



(0 Taylor 9. Waller, GwiU. Denton, Gwill. SQO. 

099. Bonb. 267. . (w) Ibid. 

(«) Supr. 140. (x) Erskioe 9. Ruffle, GwUL 

(v) Earl of Clanrickard v. UAj 96 1 . 
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) t)f tb€l payment of tithe hty in all . otAcr |)arte of the 
]pdri9k / saiiely, in kind, vfhexe no tilth penfiy,. and a tilth 
{^^833 P^i^i^y> ^here none in kind : But it was objected 
tHfitt this proof was not admissible in support of this alle- 
gatiQD^ for that it was evidence of a general right through- 
mi the parish ; whereas the allegation was of a different 
right : that isj a portion oj the tithes in the townships 
-namedy and that the defendants might by such means be 
misled into a defence against a title very different from 
the title alleged by the plaintiff: But the courts without 
disposing of this objection, gave judgment in favour of tbe 
plaintiff, there being other evidence in the cause suIBcieni 
to support his claim {y). >. ^ /.- ? V - / '^' '; 2 ^ Vv - 

In a suit instituted in the Court of Exchequer by tbe 
lessees of a vicar for the subtraction of tithes, the plaintiffs 
gave very forcible and weighty evidence, and that point- 
ing to particular facts : On the other Hide there was ge- 
neral evidence^ which went to a general contradiction, 
or denial of the particular evidence adduced by the plain: 
tiflfo : Tbe Court was strongly pressed on the part of the 
Plaintiffs to decide the cause without the intervention of 
a jury; But though the Court admitted, that the de- 
cision must be in &vour of the plaintiffs, as the matter 
th^n stood, yet inasmuch as the bill on the ground of fraud 
stated generally inferior value, secreting, unseasonable 
hours, and the iilce, on which there was issue and proof, 
and the plaintiffs proved general allegations by particular 
iacts^ the defendant could encounter that evidence only in 
a general way, being unable to anticipate the particular 
facts ; consequently if the Court were to give tbe plain- 
iiffs credit as to proof of parttcmlar evidenoe, jattice 
would not be done to the defendant, and tberefora held 

<^) TntTis V. Chaloner, GwUl. 1S37. 
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an iMtte to be requisite ; but to lessen the difficulties of 
un action arising from the length of liilie/ und the mi^ 
nuteness of the articles^ confined the issue ti» « period of 
two months^ leaving the rest to abide the result, because 
by the whole case it appeared, that the course of settiog 
out the tithes during the whole time was the same (jt), 

IV. In respect to the costs of suits for tithes, it is a 
settled rnle^^ that on a bill of experiment, if the platntiff 
fail^ he shall pay conis (a). So if the plaintiff file two bills 
i^inst two persons, where the question might have bem 
decided upon one bill, and does not succeed, both bilja 
shall be dismissed with costs (6). 

If to a bill for tithes, the defendant in his answer insist 
upon a tender before the commencement of the suit, and 
if, on the cause proceeding to a hearing, the defendant is 
unable to surcharge the complainant, the court will decree 
the defendant to pay the sum tendered, and dismiss the 
bill with costs (c). 

» 

But if the Slim due exceed the sum tendered, the costs 
shall be paid by the defendant (c2). 

In a case in which the defendant tendered five {]2843 
pounds to the plaintiff, desiring him to take his tithes out 
of the money, the court declared this to be no good 
tender (e). Where the phintiff submitted to a demurrer. 



\z) Efans v* Green^ Girin. (c) Hawklnt v. Hsrkness, 

IldO. 6wiU.8«8. 

(a) Fryer e. Stms, GwllL 1366* (d) Worral v. Nichols^ GrnHU 

tUL Strvtt «. Baker^ Ibid. 1430. 1902. 

S Vm. jaa. e3S. (e) Drake v. Brooking, Chrm^ 

(6) Calej 9. WilliamtoD, GwilL 594. rid. Rumnejr v. YtM$^ lUd' 

1123. 77«, 



m ■'"■■■ tmoiff fllAct. GbAF. Xr 

> 

and then nmended bis btll^ and befioire the amendotent, 
the defiAidant tendered the tithes, die coart decreed the 
money tendered, but made the plaintiff pay the costs of 
*vi' (/)• On a bill for tithes, the defendant having OEn- 
aWered, and admitted the plaintiff's right to tkhes, and 
stitfed what he alleges to be doe from htm, may move; •• 
of course, that the plaintiff may accept what is so due, 
with costs to that time, or proceed to the peril of costs ; 
the motion does not require notice, the answer is safiB* 
dent to support it, but the order, when made, nmst be 
served (j^) : But a defendant cannot make sndb laotiotkt tiH 
the answer be filed, for'till the answer, and tHscovery be 
made i)pon it, the defendant has no means of knowiaf^ 
whether the sum tendered be the wliole/ or not, nor 
whether be ought to accept the money paid in (A). If 
the defendant admit the right to some part of the tithes 
claimed, and resist the demand for another part, be will 
not be permitted to pay into court the value of what he 
admits^ unless on the payment of the whole costs then 
incurred {%). 



to part of a demand for tithes, the defendant by his 
answer tendered ten pounds, with costs to the timeof- the 
answer; at the hearing, the court decreed a trial at law 
tts to the other part, and reserved further directions : after 
the trial, the court dismissed the whole bill, except as tp 
[285] the ten pounds, which Uiey decreed the de&ndiint 
to pay with costs to the time of the answer inclusive, and 



(/) Beaning v. Willis, Gwill. 1424. 2Anst. 441. See Bishop oT 

899. Exeter v. Trenchard, Bunb. 47, 

(ir) Parker o. Tamer, GwiU. Gwm. 626. 

1423. See Aoon. GwiU. 618 and (t) Worrall n. Miller, GwiU. 

696, 1436* 3 Anit. 632. 

(A) HoU 9. Matthews, Gwilh 
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no'fHMher; and ^^tibat (fixni tke tuoe^af^Ae le»iAt, ikm 
plaintiff should pay to the defisndaiit the mihae^ueat icotbs 
of tait; Tfhicfa subsequent coats were; to be i .alio wed to,, 
and. deducted' by, the defendant out of the-tosts whiafa 
ihould'lie taxed; and allowed the . plaintiff, so.farasthe 
aamewouM extend; and the rrniflur nf thf dnfiiridMsl'ii 
costs WOTe to be paid by the plaintiff {j). 



On a btU to establish a modus, if the defenduit 
an.' issue, tiie modus shall he established, and the 
shall pay the defaidant the costs of the suit. And as to 
modatsea, which are tried on issues, and -found against tha 
parson, they afaall be estabhslied without costs (/:);' the 
auit in equity is metely lor the decarity of the plaintiff, 
and to prevent any farther impeachment of hjs right to 
«in exemption from payment of tithes in specie, and is 
anah^ous to the case of a bill brought to perpetuate the 
tMtimony of witnesses, in which costs are never given 
against the defendant; bat, in case the modm be esta* 
Idished, the defendant shall pay costs to the phiintiff in 
respect to the proceedings at law (Q. 



The defendant having insisted on a modus in his anv 
awer, moved for leave to pay up the arrears of the modus, 
with costs of the suit dp to that time, and the plaintiff to 
proceed further at his peril ; the appUeation was refused 
on tiie gpround, that such a tender is never allowed^ ea^ 
x^t where the defendant offers to pay the thiag^ de- 
manded ; that is, the value of the tithes them- [286] 
.selves^ and n*iot where he tenders a less sum to m^ke^good 



• * 



(J) Mason v. Watson, 6wUl. Ibid. 1048. Burners v.^ fiOlet, 

611. Ibid. 871. 

(At) Anderton v. Dariey, Gwill. (/) Clifton v. Orchard, Gwill. 

liS8. See alio CleTes v, Knjston, 74S.. 1 Atk. SIO. 
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the bar he sets up against the demantt The .concti 
however^ then «akl; tiiat they would consider the oflkr 
afterwards in the eoita^ if the plaintiff should proceed. He 
did proceed; had an issue directed^ and abandoned it. 
The modus was therefore taken pro catrfe9S0, and the 
costs to the time Of the former offer were directed to be 
paid by the defendant^ since that time by the pkuntiff, 
without opposition (m). 

V. A summary method of recovering smaU tithes^ upder 
the talue of forty shillings^ is given by statute 7 and 8 
Will; the t^ird, c. 6. by complaint to two justices of the 
peace : And by another statute of the same year, the same 
remedy is extended to all tithes withheld by Quakers under 
the Talue of ten pounds. 

By the former of these statutes^ 7 and 8 WiU, thirds 
c: 6. (Si.) all persons are eigoined to set out and pay 
their small tithes^ and compositions^ and agreements for 
tiie same, with all offerings to the rectors^ vicars, and 
other persons to whoip they are due, according to the 
rights, customs, and prescriptions commonly used within 
tiie respective parishes ; and where such tithes, offerings, 
or compositions, do not amount to above the yciarly value 
of forty shillings from any person ; then, if he shall sub- 
tract or withdraw, or any way foil in the true payment of 
tiicm by the space of twenty days, at most, after demand 
thereof, the person to whom they shall bfe due mqy make 
his coinplaiiit in writing to two or more justices. of the 
peace within the county or plaoe where the same shall 
grow due, neither of whom shall be the patron of the 
[2873 i^hurob or chapel whence the tithes arise^ nor any 

(m) ]>0an and Chapter of' Biis. . 1 Anttr^ $73* 
Isl a. SoumtliOTps^ Gwill. iSM. 
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wdy interested in tneh tithes, offerings, or oonpoalttoii ; . 
and it is (§ 2.) further enacted, that the jnstkea on such 
cdmpVtnt shall suhinlon by reasondble traming, under 
their hand^ and seals, every person against whon any 
snch complaint shall be made; and after bis appeanHice, 
or deftinlt; the summons being proved on oath before the 
justices, they, or any two or more of themy shall proeeed 
to hear and determine, and shall, upon suiEctent proof, in 
writing, under their hands and seals, adjudge the case^ 
and ' give such reasonable allowance, and compensatioa 
for such tithes, offerings, and composition, as they shaU 
judge to be reasonable, and also such costs and charges 
not exceeding ten shillings, as upon^ the merits <tf the 
cause shall appear just ; (S 3.) and if any person shall 
refuse, or neglect, by the space of ten days after notice 
given, to pay the money adjudged, the constables and 
church-wardens of thfe parish, or one of them, shaU, by 
warrant under the hands and seals of the justices, distnin 
his goods and chattels, and* after detaining them by the 
space of three days, in case the sum adjudged with rea* 
sonable charges of the distress, be not tendered, or paid 
by the party, shall make pubKc sale of the goods dis'* 
trained, and pay to the party compkinmg the sum so ad* 
judged, retaining to themselves such reasonable charges 
of distress as the justices shall think tt, and ($4.) render* 
ing the overplus, if any, to the owner; and the (f 6.) 
justices are expressly empowered to admtnisteff oaliia to 
the witnesses : But no such complaint shall be heard, and 
determined by the justices, which shall not be made wilkin 
two years next after the time when the tithes, offerii^i^ 
and compositions become due ; (§ 7.) and an apped is 
thereby given to the nmct general ^artn^stssions ^ and 
on the judgment being confirmed, the justices are to give 
reasonable costs against the appeflant, lo be levied by 
distress, and no proceedingB, or judgment hftd fay virtae 



«f thftt aelr^ sfaiJi be remowd by* writ of. certiorari, 
ufA^M the titje to suck tithes and offeringB shall be in 
(foestlon; (49) and brery person .obtaining ju^ment^ ov 
against 'Whom jtt(%ment shall be obtained by virtue^f that, 
act, shall procure it to be inroUed at the next general, 
quarter sessions for the county or place ; and the clerk of 
the peace in required^ upon tender thereof, to inrol the 
same, the fee not to exceed oife shilling; and the judg*-/ 
nient so inr«Med, and satisfaction made by paying the/ 
sum adjudged, shall be a good bar against the rectors^ 
tkars, and other persons, from any other remedy for such 
small tithes, offerii^^ or compositions, for which such 
judgment was obtained ; (4 13.) and the justices may give- 
costs not exceeding ten shillings to the party prose^ 
carted, if they shall find the complaint to be fake and 
fMatious, to be levied in the manner before described ; 
(4 14.) and it is thereby provided, that any dei^, or 
other person, who shall begin any suit for recorery of 
small tithes, or offerings, not exceeding the value of forty 
sMHings, in the exchequer, or in any of the ecclesiastical 
courts, shall have no benefit by that act for the matter, 
for which he shall have so sued ; ($ 5.) and that the act 
shall not extend to the city of London, nor to any other 
city, or town corporate, where such tithes or offerings are 
settled by any act of parlianmst in that case particularly 
made ; and where any person, against whom such com- 
plaint shall be made, shall before the justices insist on 
any preseripftion, composition, or modus dedmandi, 

4 

agreement, or title, by which he ought to be freed from 
the payment of such tithes, or other dues in question^ 
and deliver the same in writing to the justices subscribed 
hy hini, and shall give to the party complainii^ security 
to the satisfiietioii oi the justices, to pay att such costs and 
damages ais upon a trial at law shall be given against him» 
in case such prescription^ tompomtiw ^"^ mr,An^ ,^i^ 
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mandi/ fiikM not upon such trial be tUowed» then that 
the justices shall forbear to give jut%ment in the niatteri 
and the complainant may prosecate his complaint in any 
other courts where he might have sued before the making 
of that act, (§ 8.) ^ 

By the stat. 7 and 8 Wm. thirds c. 34. secondly above 
mentioned^ it b enacted^ that where any Quaker shall re- 
fuse to pay^ or compound for his great^ or small tithes^ or 
to pay church rates^ the two next justices of the peace of 
the same county^ other than such justice as is the patron 
of the churchy or interested in the tithes^ may on com-^ 
plaint of any parson, vicar, farmer, or proprietor of tithes, 
or church^ warden, who ought to have, or collect the 
same, by warrant under their hands and seals, convene 
such Quaker, and examine by oath, or otherwise, the 
truth of the complaint, and ascertain the sum due, and by 
order under their hands and seals direct the payment 
thereof, ' provided^ the sum ordered do not exceed ten 
pounds ; and on refusal of payment any one of such jus- 
tices may by warrant under his hand and seal levy the 
*money by distress and sale, rendering the surplus, de- 
ducting the charges of distraining; and an appeal is 
'thereby given to the next general quarter-sessions from 
such judgment, with power of giving costs to be levied 
by distress and sale ; and the judgment s)iall not be re» 
moved, or superseded by writ of certiarari, or o|her 
writ, unless the title shall be in question ; provide^ tb^t 
in case of such appeal, no warrant of distress shall be 
granted, till the appeal be determined. 

These statutes relate only to tithes, and church rates, 
and were merely temporary. But by statute 1 Geo. I, 
stat. S. e. 6. they are made perpetual, and extended to 
aay-tithes, or rates^ or any. cusUnjaary, fx^ o^ier rightSj 
does, or payments belonging to »ny churchy or chapel^ 
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[fSOi] vhich of right, by law and cntutom Ott|^t:to be 
paid for tke Btipend^ or maintenance of any iDiniBter^ or 
CBiate officiating in any dinrch^ or chapel ; and the act 
directs^ that the proceedings shall not be removed into 
any other court, unless the title shall be in question. 

/ 
The writ of certiorari having issued to remove an ocder 

of justices made against a Quaker^ under the above men- 
tioned statute 1 Geo. I. stat. 3. granted on a positive^ 
but general affidavit^ that the defendant controverted the 
title to the tithes before the lustiees^ and that the title to 
them vnis really in question^ the writ was superseded^-* 
jfnia imprwidi emanavit, the return taken off the file^ 
and the order remanded^ upon its appearing that this 
allegation and assertion had no other foundation than the 
general scruples of the defendant to pay demai^ of this 
nature; |;he court holdings that the act was made in 
fiivour to^ and for the ease and benefit of Quakers^ and to 
gave them from troublesome and expensive prosecutions ; 
but that it never meant^ that a mere scruple of tbeirSj or 
an obstinate withholding of the tithes^ should be any 
hindrance to the matter being determined by the justices 
of the peace. This would hare frustrated the very in* 
tention of the act^ which meant to give this jurisdietion ta 
justiees in that very case, where the legal rights and title 
to them^ dionld not be in dispute between the parties (n)« 

By the express provision of the above mentiomed stat« 
44 Geo. III. c. Ixxxix. Quakers are exempt from being 
collectors under that act 

Lastly^ in regard to Uie remedies for Jthe recovery of 
tithes in London; they are not restricted to such as are 
afforded by the decree and stat of Henry VIII. 

(m) Ths Kbg «• Wsksiield, GwQl. 804 Burr. Rep. 485. 
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It ig dearly aattfed, that the partkiilaar juriadilctidEii; 
crtatcd by the decree and statute^ hasaot derived ooattB 
of eqaityef the^aaeieirt^ jurisdictioB, wUdi they exercked 
<m this rab|ect; therefiiM ^iiitB fer tithes in Lon* [SBiJ 
don may ttill be sustained in the oomris of chancery^ and 
the exchequer : This point is established by a long train 
of anthwitiea^ and apeti a very seand principle ; w act 
(tf parliament creating a special jurisdiction never ottsto^ 
the jurtsdietien of Westminster*hall witfaoat a special pvo^' 
vision to that elect ; there is no vestige of an aatbority: 
to the contrsry; and uweover the lord amyor is inca»> 
paUe' of exercising a jmritKiictiett with regard to fravdntu^ 
lent teases. Befii^e the statnte of Henry the eighth;^ 
tithes in London stood upon the same footing as other 
matters of ecclesiastical cogniisance ; but antecedent^ ficr 
tiuit statate oaurts of equity possessed jurisdiction oo'tbe^ 
aobject, and very beneficidly^ because the spiritual ooort 
in msfiy instances is incapable of applying an effectual 
lemedy; if aecounts are necessary^ recourse must be had* 
to equity ; or in eases cS frauds if the proseentien of the 
right depend 4hi matters of discovery (o). 

It farther appears, that the decree and statute . just 
nsferred to have not deprived the ecclesiastical ^anrt of 
its .jttriadtctkm with respect to tithes ia the city.<^ Limei^* 
dfaa; fw^ though ta the case.of Skidmore and Eire abovd 
cited, one point resolved was, that a parson of a parish in 
bonden could not sue for the tithes in the eccksia«tibal 
court; lor that the aofe aikl decree, that raised and gairt 



^'»  



(o) The warden and, mino^ ca- 141, GwilK 433. Langhan^ v. 
sons of St..PaQl'g«. Cricket, GwO). ' BdLer^ Hsrd,- ILO, GwilL 511. 
I4t5. a Vsf*- Jan. WS. and the Unfreville «. Batdielor^ Oivttt. 
authorities thsre dM»; #es !Sl«o .J«a» ^ .. . ?i^ 

Bai|;e8s v. Sjnons, Ut. Rep, 108^ 
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this kind of tithes^ did limit and appoint how^ and before 
whom the same should be sued for^ and did appoint new 
and special judges to hear and determine the same; and 
in that case it was awarded^ that the prohibition should 
stand (jt;) ; yet lord Loughborough G. in the course of hia 
argument^ in the case of the warden and minor canons 
([293] of St. Paul's expressed his opinion^ that the case 
of Skidmore and Eire was an unhandsome strugg^ for 
jurisdiction^ and that the prohibition was carried farther 
than in just reason it ought. But his lordship at the 
same time observed^ that he could scarcely figure a case, 
in which the ecclesiastical court would be able to execute 
its own jurisdiction, for it must run into customary pay* 
ments (9). 

By the stat. 44 Oeo. III. c. Ixxxix. above referred to, 
it is enacted, that the powers of the stat. 22 and 23 
CSar. II. c. 15, and also of that stat. shall be vested in 
the lord Mayor and court of Aldermen, or on their re- 
fusal, or neglect to execute such powers, in two of the 
barons of the court of exchequer ; and it is also provided 
that no court, or judge, ecclesiastical, or temporal, shall 
hold plea of any monies payable under that act, other 
than the persons thereby authorised to have cogpiizance 
thereof; nor shall it be lawful for any parson, vicar, 
curate, or incumbent, to convene or sue any person 
refusing, or neglecting to pay his assessment, in any 
court, or before any judge, other thaa what are au* 
thorised and appointed by that act for determining the 
same. 



(p) Skidmore v. Erie, 3 Inst. (9) The warden and mioor ea« 

4(«0. See also Anon. GwUl. 985, nons of St FrqI's v. Cricket, GwilU 

and Sheffield o. Fierce, GirilL 503* 14S5. t Ve«. jan. 569. 
lYatt V. Waneo, GwilU 1054. 
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The sums of money, which have been duly according to 
the directions of the act assessed upon the several houses^ 
and other buildings within the parishes mentioned in the 
act, become it seems fixed and real charges upon the houses^ 
and buildings, on which they are so assessed, so that the ar- 
rears, which ought to have been paid by the former occu- 
piers, or which became due when the houses stood empty, 
may be levied by distress and sale of the goods of the 
present occupiers (r). 

For the stipends of the ministers of the fifty new 
churches, provision is made by several acts of parliament^ 
to be raised from the duties on coals. 

There are, moreover, several particular statutes relative 
to particular church^ in London^ and other places. 



(r) See Expat^t Croxall, GwiU. 812. 3 Atk. 630. 
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No. I. 

A CATALOGUE of MONASTERIES of the yearly 
Value of Two Hundred Pounds^ or upwards^ dissolved 
by the Satute of 31 Hen. Eighth^ and by such Means 
capable of being discharged of Tithes. In which are 
the following Abbreviations : A. Abbey ; P. Priory ; 
C. Aust. Canons of St. Austin ; Bl. M. Black Monks^ 
Wh. C. White Canons ; Ben. Benedictines ; Gilb. 
Gilbertines ; Praem. Praemonstratenses ; Carth. Car- 
thusians ; Mon. Monks ; Clun. Cluniacks ; Cist. Cis- 
tertians ; N. Nuns ; T. in the Time of ; ah. about the 
Year. The Catalogue is extracted from Tanner's 
Notitia Monastica. 



BEDFORDSHIRE. 

Monasteries. Order. Foanded. Value. 

*"£J:»^^«T I ^- T.W.C.,r. S8» 12 hi 

Dunstaple P • - C. Aust. T.H.T. 344 13 S| 

Warden A. - - Cist. 1135 389 16 6| 

ChicksandP. • - Gilb. ab. 1150 212 3 5| 

Newenham P. - C. Aast. T.H.II. 293 5 11 

WobumA. • - Cis. 1145 391 18 7i 

BERKS. 

Abingdon A > - Ben. ab. 670 1876 10 9 

^MontSe a' ?^'T"J C. Aust. 13 E.III. 285 11 Of 

B«a£iig A.^ ' • ' - ' Ben. T.H.I. 1938 14 3{ 

Yi 
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BUCKS. 

Monasterici. Order. Fonaded. Value. 

£. s. d. 
Missenden A . . C. Aust. 1133 261 14 6| 

Noctele, Nuttley, or De^ 

Parco Crendori, or De^C. Aust. 1162 437 6 8f 

Parco super Thamam A. y 

^cSi^' !' '^!'*"* ( C. A«8t T.E.I. 416 16 4 

CAMBRIDGESHIRE. 

Ely P. . . Ben. ab. 970 1084 6 9{ 

Thorney, olim Ancorig A. Ben. 972 411 12 11 

Bannrell P. . . C. Aust. 109S 256 11 lOi 

CHESHIRE. 

8t. Warburg's A. . .Ben. 1093 1003 6 11 

Combermere • . Cist- 1133 225 9 7 

Vale Royal, or De Valle?^. . . ,^^^ 

BegaliaA. . . J^"*- *b. 1266 518 19 8 

CORNWALL. 

Bodmin, oUm Bosmauna P. C. Aust. ab. 926 270 ] I 
St. German's P. . . C. Aust. T.Ethelstan 227 4 8 
Launceston, olim Laasta-) 

veton, i. e. Fanum S.>C.Aust. ab. 1126 354 11} 
Stephani P. . .j * 

m 

c 

CUMBERAND. 

CarliolP. . C. Aust. T.W.Rufus 418 3 4* 

Holm Cultram A. ^ . Cist, HfiO 477 19 3! 

DERBYSHIRE. 
I^^Derby, Derlega, orj ^ ^^^ ^ „ , 258 14 5 

devoi^srire: 

'Cavyatock, or Ta^eatock A. Bea. 981 902 5 7* 

PlymptonP. . . C.Ai^sl, 1121 912 12 Sf 

HertlandA. . . C.Aust. T.H.II. SH8 ^ 9^ 

Qackfaeti;«. or fludAftst-). ^. . „«» . ^ 

Leigh a! ^T r ^"*' . "^ .4^ M «l 



APPE^riMX. *7 



DEVONSHIRE continued. 

Monasteriei. Order. Foanded. Value. 

Tor A. . . PrtBin. 1196 S96 II 

DunkeawellA. . . Cist 1201 S94 18 6 

Newenbam, or Neuham A. Cist 1246 227 7 8 

^"bJ^^^a^^^ ""y^ Cist isrrs 24i 17 h 

DORSETSHIRE. 

Shireburn A. . . Ben. ab. 870 682 14 7^ 

Shaftesbury, olim Scepiania A.Ben. N. ab< 888 1166 8 9 

Middleton^ or Mtlton A Ben. ab. 933 578 13 11{ 

Cern, or Cernell A . . Ben. T.Edgar 515 17 10{ 
Tarent, or Tarent KainesA 
Kaineston, or Kingston, 

olim Locus Benedictus I r««^ xt ioqa QtM tr n 

R^gine super Tarent, f ^ist. N. 1230 214 7 9 

or JLocus Reginae super [ 
Tarent, A. . .J 

^ d«b1J5'A f " ^^\ »«"• »^- 1016 390 19 n 



DURHAM. 

Durham P. . . Hen. ab. 842 1366 10 9 

•  ft 

ESSEX. 

WaltHamA . . C. Au^ 1068 900 4 3 

Cblcli^ster A. . . Ben. 1096 523 16 0{ 

ChichA. . . C.Aust ab. 1118 677 1 2 

Stratford A. . Cist. 1134 511 16 3i 

WaldenA. . . Bei^. 1136 1946 5 9 

Coggeshale, or Coxhall A. Cist 1142 251 2 

GLOUCESTEKSHmE. 

dlouteesf^i* St. Pieter'B A. B«n. ab. 680 1946 5 9* 

^b^A^' Of tewkes-j ^^ ^j^ ^^^ -^ 3 

Wincielcombeif. . ' . Bi^n. 798 759 11 9i 

€ixeiteHerA. C.Aaa*. 1117 lOSi 7 H 
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GLOUCESTERSHIRE coDtinued. 

MoMsteriei. Order. Founded. Valae. 

Hayles, or Tray A. . Cist. 1246 357 7 8i 

HAMPSHIRE. 

Winchester St. Swithin's P. Ben. ab. 646 1517 7 2} 

Hyde, or Newminster A. Ben. 901 865 18 (H 

RumeseyA. . . Ben.N. 967 393 10 lOJ 

WherwellA. Ben.N. 986 339 7 7 

Twinham, or Christchurch P.C. Aust. ab. 1160 312 7 Oi 

Southwyke, or Porchester P. C. Aust. 1133 257 4 4| 

Beaulieu A. . . Cist. 1204 326 13 2i 

TycbfieldA. . Prem. 1231 249 16 3 

HEREFORDSHIRE. 

Wigmore A. . . C. Aust T.H.I. 267 2 lOf 

Leominster, or Lemster/ 

Cell 



HERTFORDSHIRE. 

StAlbaD'sA . . Ben. 793 SI02 7 1| 

HUNTINGDONSHIRE. 

St. Neot*8, olim Eynulfes-) ^ 

bury, or Henulvesberi P.) 
Ramsey A. Ben. 

KENT. 

Canterbury, Christchurch P. Ben. 
Canterbury, St. Augus-> -j^^^ 

tine's A. . . ) * • 

Leeds P. . '. . C. Aust. 
Boxley A. . • Cist. 

Feversham A. • Ben. 

Dertford P. . . Aust. N. 

Rochester p. • • Ben. 

MalUngA. . . . Ben. N. T.W.Rufas 218 4 2§ 



T.H.I. 


241 11 


41 


969 


1715 12 


3 


ab.600 


2349 8 


5{ 


ab. 605 


1413 3 


iH 


1119 

1146 

1147 

b. 1355 

ab.600 


362 7 
904 4 
286 12 
380 9 
486 11 


7 
11 

H 

5 
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LANCASHIRE. 

nonasteric*. Order. Fonaded. _V«lBe. 

Fumes A . . Cist. 1184 805 16 5 

maSyA. . . Cist. 1172 321 9 If 

LEICESTERSHIRE. 

Leicester St. Mary A. . C. Aust. 1143 951 14 5j 

Landa, Launde, or Lodin-) q ^„gt, T.H J. 399 3 H 

ton P. > 

Croxton, or De Vallfi in> prani. 1162 385 lOf 

CroxtonA. . > 

LINCOLNSHIRE. 

Bardney,olimBeardananiA. Ben. T. Ethelred ^ J 1 

CrowlandA. . • Ben. 716 1083 15 lOi 

sSklii A. . . Ben. 1052 767 7 11 

ieCi^ghamP. . • Gilb. ab. 11^ ^7 4 1 

KirkstedA. . . • Cist. 1139 286 2 7* 

^tro"Trrntn"cuT-ic.A«st. 1139 594 17 5i 

B.ISbyA.'^"'"'^"''-. Cist. 1142 287 2 4| 

LfncoJst. Catherine P. Gilb. 1148 |02 5 0| 

Barlings or Oxeney A. Praem. 1154 252 5 11| 

The Priory in the Wood,^ 

or the house of the 

Visitation of the Bles- I Carth. ab. 19 R. II. 237 15 2i 

sed Virgin, near~Epp- j 

worth, in the Isle ofl 

Axholni. . J 

LONDON and MIDDLESEX. 

St. John of Jerusalem, or) uqq 2385 19 11 

St^Ba^rSmew's'p. ! ^ C. Aust. 1123 693 10{ 

Clerken well, or St. Mary's) gg^ 1^ ab. 1100 262 19 

de Fonte Clericorum P. J » , , ^ ,„/v« . n e 

Haliwell P. . . Ben. N. before 1127 300 19 6 

St Helen's P . -Ben. N. ab. 1210 320 15 8§ 

ChSu^HouseP. . — ab.l360 642 H 

TheMinories . • l*^^ 318 8 & 

Eastminster New Abbey,) ^^ 1349-50 647 6f 

or St. Mary of Graces. J 
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LONDON and MIDDJLE&EX continued. 

MonutrriM. Orikr. FooDdcd. Talne. 

£. s. d. 

Westoioster, dim ThorO g ^ gjQ ^^^ q gj 

neie A. . » J 

SyonA. . . Brig. N. 1414 1731 8 9i 

NORFOLK. 

« 

St. Bennet's of Hulme A. Ben. ah. 1800 589.17 0| 

Wal8iiigha.m P. . . C. Aust. T.W.Conq. 391 11 7} 

ThetfordP. ' . . Clun. ab. 1104 312 4 4 

Castleacre or Eastacre P. Clun. ab. 1085 306 11 4| 

Norwich P. . . Ben. 1100 874 14 6i 

Westacre, olim Acra P. C. Aust. T.W.Rufus 260 13 7^ 

Wjrmondham, or Windhami g^^ before 1107 21116 6} 

West Dereham A. . Pnem. 1188 228 .0| 

NORTHAMPTONSHIRE. 

Peterborough olim Me-) ^^ ^y^ ggg 1731 ,4 q^ 

Northampton St. Andrew's Clun. 1076 263 7 U 

Pipewell, olim S. Marias) ^igt. 1143 286 11 8| 

de Davims j • * 

Sulby^ or WeUeford A. Praeni. 1155 285 8 5 



NORTHUMBEBLAND. 

Tinmouth, olim Dune-1 
muth, or Dounemade> Ben. T.StOswalJ 397 10 5{ 
Cell. . . 5 



NOTTINGHAMSHIRE. 

WirkeBop, or Radford P. C. Aust. T.H.I. 839 16 5^ 

Lenton P. . . Clun. T.H.I. 387 10 10^ 

ThureartonP. . C. Aust. ab. 1130 359 9 4| 

WelbeckA, r. . Prsm. 1158 849 6 3 



OXFORDSHIRE. 

Egnesham^ or Eynabam A. Ben. before 1005 441 18 8| 

Tame A. . . Cist, ab. 1137 256 14^ 7f 

OodestowA. ; . Ben. N. 1138 858 10 6f 



APPENDIX. ^1 
OXFORDdHlRB continued. 

Monasterlcf* Ord«r. Founded. Value. 

OseneyA. . . C.Aiist. 1139 654 10 S| 

Dorchester, olim Dorcia A. C. Aust. 1140 2IT 5 9| 

SHEOPSHlftE. 

Wenlock, olimWiittnicas A. Clutf. 14W.Conq. 401 7 0} 

SbrewsbHry A. . . Ben. 1063 532 4 10 

Hagbmon A. . . C. Aust. 1110 259 13 7| 

Lilleshall, near Duninton A. C. Aust ab. 1145 229 3 1| 

Hales, or Halesoweyne A. Prffioi. T. John 280 13 2{ 

SOMERSETSHIRE. 

^lonL'^A^' """" ^""^'jBen. 3^1 7 4* 

Bath A. ... Ben. ab. 776 617 2 3 

Athelney, olim Ethelin-) ^^^^ ^^^ ggg g^g ^ g 

^raia A. • V ^ 

Michelney, or Muchenay A. Ben. 939 447 4 11 

^Kedon r''**"''. ""'l C. A«Bt. ab. 1005 m 6 8 

Montacute P. . . Clun {^j^'^i*'} 456 W S| 

~ ~ C. Aust. f.H.I. 286- 8 ]0 

C. Aust. ab. 1170 419 1& 4} 

AnstN. T.H.II. 223 7 4i 

CarUi. T.H.1I. 215 15 a 



Taunton P. 
Kejnshani A. 
Mincbin Buckland-P. 
Witham P. 



BRISTOL. 

Great St. Augustine's P. C. Aust. 1148 670 18 Uf 

STAFFORDSHIRE. 

Burton A. . . Ben. 1004 267 14 5 

DieulacresA. . . Cist. 1314 227 5 



SUFFOLK. 

Bury St. Edmund, olim) 

Bederiesworthe, or Ead-V B6d. lOSO 1656 7 i 

muodeataw A. . } 

SibtonA. , . Cist. • 1149 2$^ 15 7{^ 

BuUey P. . C. Aust. 1171 918 17 2| 
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SURREY. 

Monuterin* Order. Foondcd. Vilae. 

£. t. d. 

Cherteey, olim Cirotesege,) ^q^^ ggg 659 15 gi 

or Ceortesei A. . ) 

Bermondsey A. . . Clun. 1088 474 14 4{ 

St. Mary Owry P. . C.Aust 1106 624 6 6 

Merton P. . . C. Aust 1117 957 19 5| 

Aldebury P. . . C. Aust. T.R.I. 858 11 11| 

Shene P. . Carthus. 1414 777 12 Of 



SUSSEX. 

Battel!, or De Bello A. Ben. 1067 880 14 7| 

Lewes P. . . Clan. 1078 920 4 6} 

'^P^rteRS&A."' ^\ C«t- "76 248 10 6 



WARWICKSHIRE. 

Coventry P. . . Ben. ab. 1043 538 4 

JLenilworth,oliiiiCheninge-> ^j^^^^ ^^ jjgg ggg jg ^ 
nuraaA. ) 

^^T^iZil^'™''"*^*^^ «rt. ab.ll48 254 1 8 
near Atherston A. ) 

^fikow"!. ^""?' . { ^^- "^ 3" 1^ ^ 

Nan Eaton p. . . Fonterv.N. T.H.II.25S 14 2{ 



WILTSHIRE. 

Ambroseburj, or Ame8-^ 
S:;?' A^Wi cSS B... N. .b. 180 495 15 2 

^iL* • •J 

Malmeebury, olim Caer' 

Bladon, Ingelborn,Mai- 

dulphi urbsy sive Curia, 
' Alahelmesbirij 

mesbun 

or Melduneaburgh 
Wilton, olim EUaftdune A. Ben. N. T. Egbert 601 1 If 
Eanffswood A. . . Cist. 1139 244 11 S 

Bradenstoke P. . C. Aust. 1142 212 19 3 

Edindon, or Hedington P. Bonhommes 1358 442 9 7^ 



urbs, sive Curia, I 
mesbiriffh, Maid- { 
rffh, Meldunum, I 
Idunesburirh A. J 



Ben. ab. 670 803 17 7i 
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WORCESTERSHIRE. 

Monatteriet. Order. Foandcd. 



Worcester P. Ben. 

Pershore, olim Perscora A. Ben. 

Eovesham, or Evesham A. Ben. 

Malrern Major P. . Ben. 

Bordesly A. . . Cist. 



T. Edgar 

701 

ab. 1083 

1138 



Value. 

£. s d. 
1229 12 8{ 

643 4 5 
1183 12 9 

308 1 ii 

388 9 10| 



YORKSHIRE. 

Whitby, olim Streane-^ 

schacb, Sinus Phari,> Ben. 

Presteby A. . . ) 
Selby, olim Salebeia A. Ben. 

Warton, olim Vetadun P. Gilb. 
York St. Mary A. * . Ben. 
Pontfract, olim Kyrkeby,) ^, 

or Brokenbrigge P. ) '"^™- 

NostelL Nostlai, orNestel-i ^y 

hooP. . . fClun. 

Bolton in Craven P. C. Aust. 

Kirkham P. . . C. Aust. 

Burlington, or Bridling-^ 

t6n, olim Brellinton, or> C. Aust. 

Berlintona P. . ) 

Giseburn or Gysbursh P. C. Aust. 
River, olim Rievall, or) q-. 

Rivaulx A. . . $ 
Fountains, or De Fonti-> j^. . 

bus A.' . . $ * 

Byland, olim De Bella-) 

landa, Begelanda, siver Cist. 

Bechland A. . . ^ 
Newburgh or De Novoi ^ ^^^ 

Burgo F. . . ^ 

Roch, or De Rupe A. Cist. 

KirkstallA. . . Cist. 

Melsa, or Meaux A. . Cist. 

Joreval, Jervaur, or Ger-> ^^j^^^ 

vis A. . . J * 

Monk Breton, or Lunda P. Clun. 
Mountgrace P. . Carthus. 



T.W.Conq. 


437 2 9' 


T.W.Conq. 
ab. 1150 
1088 


729 12 I0| 

360 18 lOi 

1650 7 Oj 


T.W.Rufiw 


327 14 8| 


T.W.Rufiis 


492 18 2 


1120 
1121 


212 3 4 
269 5 9 


T.H.I. 


547 16 11{ 


1129 


628 3 4 


1131 


278 10 2 


1123 


998 6 8{ 


1143 


238 9 4 


1145 


367 13 3 


1147 
1147 
1150 


224 2 5 
329 2 11 
299 6 4| 


1156 


234 18 6. 


T.H.II. 

1396 


239 3 6 
323 2 10} 
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No. II. 

Tltber of the Pat&ftes burnt by the Flr^ as fixed by Stat. As incre^ed by 

fS & 93 Car. II. e. 15. iht 8tat. 44 Geo. III. 

c. Ixxxlx. 

£. s. d. 
1. Of the parish of Alhallows Lombard^streeiy one 

hundred and ten pounds, ex /• . SOO 

S. Of St. Bartholomew Exchange^ one hundred 

pounds, c /. . . 200 

3. Of St. Bridgety alias Brides^ oftie hundred and 

twenty pounds, cxx /. . . SOO 

4. Of St. bennei Finck^ one hundred pounds, c /. 200 

5. Of St Michael Crooked lane^ one hundred 

pounds, cL . . . 200 

6. Of St. Christopher^ one hundred and twenty 

pounds, cxx /. • • . 

7. Of St. Dionis Backchurchy one hundred and 

twenty pouAds, cxx /• . 200 

8. Of St. Dunstan in the east, two hundred 

pounds, cc /. • . . 333 6 8 

9. Of St. James Garlick Hithcy one hundred 

pounds, c /. . . . 200 

101 Of St. Michael Comhilly one hundred and 

forty pounds, cxl /. • . 233 6 8 

ii. Of St. Michael BassishaWy one hundred thirty 

and two pounds eleven shillings, cxxxii/. 

xi 5. . . 220 18 4 

jB. Of St. Margaret Lothhurj/y one hundred pounds, 

V •• • • • . 

13.. Of St. Mary Alder manhurj/y one hundred and 

dfly pounds, cl /. 
14. Of St. Martin Ludgatty one hundred and 

sixty ponads, clxX 
1£. Of Si. JPetfTy Cornhilly one hundred and ten 

pounds, ex ^ 
16. Of St. Stephen Coleman^streety one hundred 

and ten pounds, ex /• 
IT. Of Sf. Septdchrcy two hundred pounds, cc /. 

18. Of Alhalloas Bread-streety and St. John^ 

Evangelisty one hundred and forty pounds, 
CXJ ». • » • • 

19. Of Alhalhws the Greaty and Alhatlows the 

Z^esSy two hundred pounds, cc /• 

20. Of St. Alton Woodrstreety and St Olaoe$ 

Silver'Streety one hundred and seventy 
pounds, clxx /. • • . 

91 « Or St Anne and AgneSy and John Zacharjfy one 
hundred and forty pounds, cxl/. 



250 








366 13 

1 


4 


SOO 








SOO 
33!S 





8 


235 


6 


8 


333 


6 


8 


283 


6 


8 


233 


6 


8 
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Tithet of die ParUhet barnt by the Fire, v AjkmI bjr 8M. Aa in c ii aei Imt 

22 ft 2S. Car. II. c. 15. the Stat 44 Geo. Ill* 



53. Of St. Augustine^ aixd St JRsrtfA, one himdred 

and seventy two poundsi clxxii L 
23. Of St Andrew Wardrobe^ aiid St. Anne Black- 
fryers^ one hundred and fortv pounds, cxl /. 

54. Of St. Aniholin^ and St. Jbibi Baptist, one 

hundred and twenty pounds, cxx /. . 

25. Of St. Bennet Gracechurchf and St. Leonard 

Eastcheapf one hundred and forty pounds, 
cxl /. .... 

26. Of St. Bennet Paurs-wharf, and St Peter's 

Paul ^s-wharfy one hundred pounds, c /. 

27. Of Christ Church, and St. Leonard Foster- 

iqne, two hundred pounds, cc. /. 

28. Of St. Edmond the Jiing, and St. Nicholas 

Aeons, one hundred and eighty pounds, 
clxxx /. . « • 

29. Of St. George Botolph-laoe, and St Bololph 

Billingsgaie, one hundred and eighty pounds, 

cixxx/. . aoo 0^ 



0. Uxxix. 




£. s. 


d. 


966 IS 


4 


ass $ 


8 


200 





388 S 


a 


900 • 


« 


389 6 


8 


300 


ft 



30. Of St. Lawrence Jury, aad St. Magdalen 
MiUc'Street, one hundred and twenty pounds, 

3L Of St Margaret Lothbury, and St. Christih 
pher, . . . ^ 

32. Of St. Magnus and St» Margaret New Fish* 

street, one hundred and seventy pounds, 
clxx /. • . . 

33. Of St. Michael Royal, and St. Martin Vintry, 

one hundred and forty pounds, cxl /. 

34. Of St Matthew Friday-street, and St. Peter 

Cheap, one hundred and fifty pounds, cl /. 

35. Of St. Margaret Patons, and St. Gabriel 

Fenchurch, one hundred and twenty pounds, 

36. Of St. Mary at Hill, and St. Andrew Hub- 

bard, two hundred pounds, cc /. 

37. Of St Mary Woolnoth, and St. Mary Wool- 

church, one hundred and sixty pounds, clx /. 

3S. Of St. Clement Eastcheap, ana St. Martin 

Orgars, one hundred and forty pounds, cxl /. 

39. Of St. Mary Abchurch, and St. Lawrence 

Pountney, one hundred and twenty pounds, 

CXX V. .... 

40. Of St. Mary Aldermary, and St. Thomas 

Apostle, one hundred and fifty pounds, cl /. 250 

41. Of St Mary le Bow, St. Pancras Soper-lane, 

and AlhaUowsy Honey-lane, two nundred 

pounds^ ccA • . . 333 Q 8 



900 


a 


366 13 


4 


983 6 


8 


933 § 


8 


950 





900 





a'JS 6 


8 


966 13 


4 


933 6 


8 


900 





950 
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Tithes of the Parishes barnt by the Fire, as fixed by Stat. As increased by 
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42. Of St. Mildred Poultry^ and St. Mary Cole 

Churchy one hundred and seventy pounds, 
clxx /. .... 

43. Of St Michael Wood-street^ and St. Mary 

Staifdngy one hundred pounds, c /. 

44. Of SL Mildred BreadtstreetyBXkd St. Margarety 

MoseSy one hundred and thirty pounds, 

45. Of St. Michael Queenhythy and Trinityy one 

hundred and sixty pounds, clx /. 

46. Of St. Magdalen Old Fish-streety and St. 

Chregoryy one hundred and twenty pounds, 

CJLX I. .... 

47. Of St. Mary Somersety and St. Mary Moun* 

thaWy one hundred and ten pounds, ex 1. 

48. Of St. Nicholas Cole Abbey y and St. Nicholas 

OUtoeSy one hundred and thirty pounds, 

cxxx /. .... SI6 13 4 

49. Of St. OUne Jewry y and St Martin Iron^ 

numger^kmcy one hundred and twenty 
pounds, cxxt 
00. Of St Stephen Walbrooky and St Bennei 
Sheerhoggy one hundred pounds, c /• 

51. Of St. Swtthiny and St. Mary BothaWy one 

hundred and forty pounds, cxl /. 

52. Of St. Vedasty alias Fostersy and St. Michael 

Queen, one hundred and sixty pounds^ clx /• 



c. IxxxiY. 




£. s. 


d. 


S83 6 


8 


SOO 





316 13 


4 


966 13 


4 


aoo 





900 






SOO 





SOO 





S33 6 


8 


S66 13 


4 



Names of Cases. 



A. 

Abbot r. Hick», 112 

Adams v. Waller, 107. 120. 227 
Alden v. Tothill, 52 
AUott V. Wilkinson, 277 
Anderton v. Dayis, 191. 285 
Andrews v. Lane, 74 

. V. Lane, 60. 63. 184 

Anonjnnoas, 23. 50. 58. 75. 82. 

90. 103. 105, 106. 108. 110. 

118. 120. 153; 156. 161. 

249. 252. 262, 263, 264, 

265. 291. 
Ansell V. Adnam, 44 
Antrobus v. East India Company, 

245 
Arnold v. Bidgood, 24. 260 
Arundell's, Lord, Case, 148. 271 
Ashby V. Power, 203. 273 
Atkins V. Hattan, Bart. 275 
V. Lord Willongbby de 

Broke, 192, 193. 205. 228 
Atkinson v. Folkes, 40 
Attorney General and Blair v. 

Cholmley, 223 
  V. Bowles, 



220, 221 



o. Brere* 



ton, 58 
Austen v. Nicholas, 60 

V. Pigot, 184. 194. 257 

Austjn o. Lucas, 84. 110. 128 
Attdry 9. Stnallcombe^ 55 
Ayd V* Flower, 64 



B. 

Bagster v. Knollys, 266 
Bailey v. Warrall, 265 
Baker v. Athill, 193. 264 

V. Planner, 195 

V. Stiutt, 275. 280 

V. Sweet, 88. 137 

Banister 9. Wrigbt, 13 

Barfoot v, Norton, 125 

Barnes o. Button, 198.257 

Barsdale v. Smith, 55. 

Barton v, Hollis, 53. 170 

Baskerrille v. Clarke, 55 

Bate V. Hodges, 207 

V. Sprakling, 109. 132 

Bateman v. Aistroppe, 87. 208 

Baxter v. Hopes, 106 

Bead v, Adams, 74 

Beadle v. Sherman, 258. 260 

Beal V. Web, 194, 257 

Bean v. Lee, 185 

Beardmore 9. Gilbert, 160 

Beaumont o. Shelcot, 60. 118 

Bearer o. Spratley, 67 

Bedford v. Sambell, 140, 141. 

203 

V. Skinner, 109 

Bedingfield v. Peak, 60 

Bedle v. Miller, 132 

3ell V. Read, 266 

Bennet v. Read, 49. 53. 148. 

150.190 
V. Trepass, 229, 230. 

240 



NAMES OP CASES. 



Benning o. Douce, 170. 
Benson v* OliTe, 171. 278 
V. Watkins, 6«. 64. 118* 

207. 2M 
Benton v. Trot, 174. 178. 182 
Berkley v. Fox, 15 
Bemers v. Hillet, 285 
Bemey o. Chambers, 264 
Berwick v. Swanton, 264 
Bibje V. Huxley, 105 
Biggs 9. Martin and Letts, 102. 

100 
Birch V. 8tone, 188 
Bisbop V. Arundell, 184 
i— 9. Chichester, 190. 203. 

207, 208. 215 
Blacket, Sir Edward, v. Dr. Fin- 
ney, 351 
Blackweirs Case, 25^ 
Blincoe o. Barksdale, 58 
Bliss r. Chandler, 115 
Bonsey o. Lee, 58 
Bordley t>, Tims, 86 
Boscawen v, Roberts, 185. 209 
Bosworth V. I^mbrick, CulH- 

more,, and Stocky 77. 92. 

110, 132, 133 
Botolph, St (Parson eOCase^ 169 
Boughton o. Hiftstler, 98. 

V. Wright, 70 

Bouher v. Morgan, 267 
Boys V. Ellis, 13A 
Brabourue, v^ Eyres, 113 
Bra4flhaw.9. Ciiftoo, 177 
Bramstoa v. Heron, 239* 246 
Bmicbe'9 Cas^ 18S 
Breary v* Manby, 164, 16^ 
Bree v. Qiatlin^ 305i. 273 

. O.Drew, 11^,. 113 

Brewer v. HiU, 27. 34> 225 
Brinklow^r. Edowwd^^ 194. 142« 

144* 146* 199. 201. 210 
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Consultation, writ of^ 955. 

Copper»mill, 47. 

Copse*^wood, 99. 

Copyholder, 31. 

Com, 65, 06, 95. 

Corni-mill, 46. 

Costs, 383. 

County may prescribe in non deeU 
mandoy 170. 

Courtesy, tenant by^ of tithes, 
90. 

Cows, 95. 

Curacy perpetual, 58. 

Curate, 58, 59. 

Custom, 67. 157. 148. 216. 

of tithing lambs, 141. 149. 

— as distinguished from pre- 
scription, 184. 

Cyder, 125. 

D. 

Sbmsge feasant tithes^ 71. 
Day labourer, 43. 
Dean and chapter, 169. 
Declaration in action for tithes, 

269. 
Decree, 278. 

— — in exchequer, 266. 
 in chanc^, 266. 

Debt^ sequestration for, 35. 
Deed, when it proTes itself, 278. 
Deer, 95. 

Definition of tithes^ 12. 
Depositions, 129.273. 
Deirise, 33. 
Dilapidations, 37. 
Discharge, 164. 183. 



Distraining of tithes^ damage fea- 
sant, 71. 
Division of tithes, 138. 
Dogs, 165. 
Doe, 153. 
Dotards, 102* 
DoTes, 49. 
Dower in tithes, 20. 
Draining lands^ 159. 161. 
Ducks, 145. 

E.'  - 

Easter offerings, 48. 

Eggs, 42. 145, 146. 

Ejectment, 258. 

Elm, 101. 105. 

Endowment of Ticarages, 55, 56. 

Equity, courts of^ 262. ei seq. 

Evidence, 129. 148, 149. 267. 

e(, seq. 
Evidence of endowment, 56. 
Exchequer, court of, 262. 266« 
Executor, 1 6. 260. 
Exemptions general, 164. 
   partial, 183. 

Exotics, 120. ei$eq. 

F. 

Faggots, 107. 

Farm modus, 184. 

Fences, 108. 111. 

Fens, 161. 

Fera iViQ(/tir«, animal s, 48. 95. 

125. 152. 
Fern, 83. 
Fire- wood, 110. 
First fruits, 16. 
Pish, 44. 48. 50. 152. 
Flax, 5a 84. 
Fleeces of wool, 136. 
Fodder, 60. 81. 
Forced fruits, 120. 
Forest, 13. 
Forfeiture, 263. 
Fossils, 15f«v 
Fowb, 145. 
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Freud, ISO. 
Fruit, 69., 107. 118. 
Fruit trees, 106. ISO. 
Fuel, 65. 93. 107. 118. 
Fulling-mill, 47. , 
Furze, 83, 84. 

G. 

Garte, 55. 61. 75. 
Gardens, 124. 

1— herbs, 59. 118. 

Garden, penny, 210. 

Geese, 145. 

Gennins, 103. 109. 

Glass-house, 47. 

Glebe, 170. 

^— -.. Ticar endowed with part 

of, 57 

Grain, 65, 66. 

Grass, 65.79.81. 

• tedding of, dOO, and Ap- 
pendix. 

Green articles cut, 60. 81. 83. 

H. 

Hay, 65. 79. 95. 

mode of tithing, 79* et. seq. 

see also Appendix. 
Ilazle, 105. 
Head-lands, 156. 
Heath, 83. 156. 
Hedges, 108. 
Hedge rows, 106. 
Hemp, 84. 114. 
Hens, 145. 
Herbage, 200. 
Holly, 105. 
Home consumption, 47 in oot. 

65. 81. 95. 119, 120. 137. 

152. in not. 153. 
Honey, 125. 
Hop-poles, 109. 111. 
Hops, 59. 1 14. €/ seq. 124. 
Hot-house plants, 120. . 
Hornbean, 101. 



Horses, 95. > 

saddle, 96. 

^ — coach, 96. 
Horse-chesnuts, 105. " 
Hospitallers, 172. 
Houses, 150. 

in London, 230. et seq. 

Hundred may prescribe in non di^ 

dmando^ 170. 
Hurdles, 109. 

L 

Impropriator, lay, 16. 22. 
Inclosing act, 181.214.218. 
Incumbent de facio^ 15. 
Injunction, 251. 
Inn-keeper, 43. 96, 97. 
Inspcximuij 276. 
Interest of money, 43. ' 

Issue, 56, 57. 129. 203. et $eq.' 

265. 
. who to be plaintiff in, 14& 

m not. 
Jurisdiction, 248. 

K. 

Rids, 141. 
King, 14. 168. 
— — lessee of, 168. 
Knights of St. John of Jerusa» 
lem, 174. 

Lambs, 137. 141.145. 
Lateran, council of, 5. 173* 

Ijead-mill, 47. 
Leases'of tithes, 24. 32* 

— o.f rectory, M. 

Lime, 15U * 

Limes, 105* 

limekiln, 154. • % 

Limitation of time, 29. 165.,270» 
London, tithes in, 229. U Mg. / 

fire of, 232. 

Loppings, 6i« lOi* 
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M. 

Madder, 59. 84. 

Map^ when e?idenc6, 277. 

Maple, 101. 

Marl, 1^1. 

Marches, 161. 

Mascon, council of^ 2. 

Mast, 106. 

Melons, 120. 

Meres, 156. 

Milk, 42. 87. 126. ei seq. 

sotting out tithe of, 129. 

et seq* 
Mills, 44, 48. 216, 217. 
Mines, 

Mixt tithes, 41. 
Modus, 1 17. 1 24. 1 64. 183. eUeq. 

requisites of, 184. ei seq, 

stating in bill in .equity, 

IdO. 

— : stating in answer,' 191. 

bad, 207. 

• valid, 20g. 

discharge of, 215. 

Monasteries, 171. e/ seq. 270 and 
Append. 

N. 

Nice, council of, 26. 
NofUB et dedmcBy 3. 
Nondedmando prescription, &c. 

167, 168. 
Non-payment of tithes, 164. 280. ' 
Non-resideace, 89. 
Notice of setting out tithes, 67. 
 to determine compofiitioD, 

123.226,227,228. 
Nursery pkiats, 65. 107. 

O. 

Oaks, how tithed, 76. 102. 
OfTcrings, Easter, 48. 
Orange trees, 120. 
Orchards, 64, 107. 120. 124. 
Orders, privileged, 172. 177. 



J Ore, 152. 
Osiers, 109. 



P. 



niper-mill, 47. 
ftrk, 153. 216. 

disparked, 216, 217. . 

Parish, 8. 

Parish-chorch, 8. 

Parochial moduli, 184. 215. 

Parson, 13. 

Fsrtridges, 146. 

Parties in a suit for tithes, 264. 

Pears, 65. 120* 

Peas, 60.77. 119. 

Personal tithes, 41.43. 147. 

Pheasants, 146. 

Pigeons, 49. 

Pigs, 141. 144. 

Pine apples, 120. 

Portion of tithes, 17. 

Plough, h^ms of, 92. er ieq. . 

' " reared for or 

pail, 42. 95. 



' — when teiMBt 

changes his mind relative there- 
to, and sells them, 42. 

Pollards, 101. 

Potatoes, 50. 59. 61. 119. 

Pot-earth, 151. 

Poultry, 145. 

Predial tithes, 41. 

Premonstcatenses, order of, 172. 

Prescription, 168, 169. 

"^ M distinguished froa 

custom, 184. 
Priest, 15, 

Privileged orders, 172. 
Prohibition, 254^ ei $eq. 
Purprestnre, 14. 



Q. 



Quakers, 286, 
Quarries, 151. 
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R. " % 

Rabbit?, 152, 153, 154. 

Raktngs, 74. 

Rankness of modus, 302. ei $eq* 

Rape*seed, 83. 233. 

Receipted 281. 

Recovery of tithes, 248« 

^ of sroall tithes, 286* 

Rector, ecclesiastical, ,15. 

lay, 15. 

Rents, 21. 31. 253, 234. 
Repairs, 37. 112. 
Roots j 50. 103. 118. 

s. 

Saddlfl^iOTflMB, 96t 

Saffron, 60, 62. 114. 

Saint John of Jwvssiesi, Kiii|hts 

of, 174. 
Salt, 152. 
SapUogs, 108. 

Seeds, JO. 80.118. r 

Sequestration, 3^-^40. 
Seqaestrator, 55. 
fle^tnre, Tites «f, 8. M. 
Setting out of tithes, 41. 06* e^ 

$eq* 
Shaving-mill, 47. 
Sheep, 95. 136. 
. shearing of, 136. 138. 

Shrouds of trees, 102. 
Slates, 152. 
Small tithes, 50. 
Spiritual court, 248. ei $eq. 
StBtutes. 

1 Ann. St. 1. c. 7., 14. 

28H.VIII.C. 11.S.3., 15. 

42 Geo. III. c. 43., 18. 
32 H. VIII. c. 7., 19. 22. 
Enabling and restricting statutes, 

24. 
5 Geo. in. c. 17., 25. 30. 
3 Car. I. c. 4., 28. 

43 Geo. III. c. 84. s. 10. 28. 
52 H. III. c. 15.,' 29. ^ ' 
8 Aon. c. 14. 1. 4., 30. 



29 Car. U. c. 3., 32. 

13E&iK. c20., 39. 

43 Geo. III. c. 84., 39. 
2 and 3 Ed. VI. c. 13., 41. 43L 

48. 66. 89. 130. 253. 
JriicuU Chriy c. 5,, 44. 

1 Geo. II. c. 12., 69. 
31 Geo. L St 2. c. 26., 84. 
.45 Ed. m. c. 3., 100. 

2 and 3 Ed. VI. c. 13. s. 5., 156. 
259. 262. 

2 Hon. IV., 173. 

27 Hen. VIII. c. 2?., 174. 

31 Hen. VIII. c. 13., 174. 
27 Hen. VIII. c. 21., 229. 
37 Heo. VIII. c. 12., 230. 
22 and 23 Car. II. c. 15., 232. . 
9 Bd. I. a writ of drcumJSf^c agQ» 

iisy 250. 
27 Hen. VIII. c. 20., 253. 

32 Hen. VIII. c..7„ 853, 258. ; 

31 Hen. VIII. c. 13., 270. 

32 Hen. VIII. t. 24., 270. 
7 and 8 W.ilL c. 6.. 286. 
Stotie, 151. 

StooU, 103. ■-'■' 

Substance of earth, IM. '^ . 
Subtraction of tithes, 25a 258. 

262. 
Suggestion in prohibition, 254. 
Summary method of recoTering 

small tithes, 286. 
Successor to liTing, 15, 16. 
Swans, 145. 
Si/ha CasduOy 62. 98. 106. 

T. 

Tares, 60. 83. 

— cut green, 60. 

Teazle, 60. 

Tedding grass, 200. 

Temporal courts, 248. 254. e<«€}. 

Templars, 172. €i fqf . 

Tender, 283. 

Terrier, 275. 

Tile, 15X.A r 

I Timber, 101. 
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Tin, 151. 

Tithes, establiihment ot^ on 'the 

Continent, 2. 
Tithes in England, 6. 
■^ definition of, IS. 
>- predial, personal, and 
mizt, 41. 

great and small, 50. 59, 60 

— - rectorial and Tioarial, 50. 
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- remoTal of, 77 — ^79. 

- non-payment of, 164. 
Tobacco, 114. 
Toppings, 66. 

Tradition, 150. 

Treble Talae of tithes, f 60, ^S. 

Trees, 101. 

■— — stools of, lOS. 

Tarf, 151, 

Turkejs, 146. 

Tomips, 60. 63. 86. 119. 

V. 

Vacancy of, benefice, 39. 
Vendor and vendee of wood, US. 

' of com, 961. 

Vetches, S3. 



Vicar, 51. 53. 
Vicarage, 51. 

■' endowmentof, 51.el«ag. 
dissolvtion of, 53. 

U. 

Uberiores DednuBy 86. 99. 109. 
Underwood, 99. 
Unity of [Possession, 175. ei teq* 
219. 371. 

W. 

Waste, 156. 158. 
Wax, 125. 

Way, parson^s right of, to re* 
more his tithes, 77, 78. et seq. 
Whea^ mode of tithing of, 72. 
Willows, 

Witness, 149. 283* 
Woad, 60. 
Wood, 62. 98. 113. 
Woodlands gmbbed up, 161* 
Wool, 42. 66. 87, 88. 135. einq, 

Y. 

Tonng of aninals, 42. 87. 95. 
141. 145. 



THE END. 
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